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1. Attorney-General’'s foreword

The Victorian Government established the
Royal Commission into the Management of
Police Informants (the Commission) on

3 December 2018 to independently inquire
into matters that go to the heart of Victoria’s
criminal justice system. The Commission
made 111 recommendations, with 54 directed
to the Victorian Government, 41to Victoria
Police, and recommendations also directed
towards the Director of Public Prosecutions,
Victorian Bar Council, Public Interest Monitor,
the Independent Broad-based
Anti-corruption Commission (IBAC), Law
Institute of Victoria, Law Council of Australia,
Legal Services Council, and Victorian Legal
Services Board and Commissioner.

The Government is committed to
implementing all the Commission’s
recommendations and has now allocated
$87.92 million to support this important work
and ensure the events that led to the
Commission never happen again.

The Commission’s extensive and detailed
inquiry uncovered significant historical
shortfalls in the criminal justice system.
Victoria Police has accepted responsibility
for its role in these events and | acknowledge
the significant steps Victoria Police has
taken to improving its policies and
procedures. | welcome Victoria Police’s
public commitment to implementing the
Commission’s recommendations and
embedding systemic change.

We have already commenced work to deliver
the Commission’s recommendations within
the indicative timeframes specified in the
Commission’s final report, including the
implementation of 10 recommendations by
the end of February 2021. Government has
established the cross-agency
Implementation Taskforce, consisting of all
Victorian agencies with lead implementation
responsibilities. The Government has
appointed Sir David Carruthers as the
Implementation Monitor to independently
monitor the implementation of all

3

recommendations. Sir David will report to me
annually and I will, in turn, report to
Parliament on progress of implementation.
This will provide additional assurance to the
community that all parties with
implementation responsibilities are
addressing the shortfalls uncovered by the
Commission.

The Commission’s work followed the
Victorian Parliament’s former IBAC
Committee’s extensive 2017-2018 public
inquiry into the external oversight of police
corruption and misconduct in Victoria. | was
privileged to serve as a member of the IBAC
Committee during its inquiry. What clearly
emerges from the work of the IBAC
Committee and the Commission is the
current police oversight system needs a
stronger focus placed on the needs of
complainants and victims of police
misconduct. The Commission’s
recommendations build on the IBAC
Committee’s inquiry and set out a clear
pathway for review and reform. This
response incorporates the Government
response to the IBAC Committee’s Inquiry
into the external oversight of police
corruption and misconduct in Victoria.

There is still a long road ahead to delivering
on our commitment to fully restoring
confidence in Victoria's criminal justice
system. Systemic and enduring changes will
take time and effort. The Commission’s
report provides the blueprint and this
response details our pathway to delivering
on that commitment.

JMUN A

Jaclyn Symes MP
Attorney-General



Glossary

Appeal

Barrister

Bar roll

Charter

Conviction

Criminal proceeding

Disclosure

Human source

A review of a court or tribunal’s decision by a higher court.

Atype of lawyer. Barristers tend to specialise in representing people in
court and may give legal advice on legal issues. A barrister generally
receives instructions from their client (that is, the person they are
representing) through a solicitor.

Barristers and solicitors are often collectively referred to as 'lawyers'.

An official record of all persons allowed to practice as a barrister in
Victoria.

The Charter of Humarn Kights and Responsibriities Act 2006 (Vic)
(Charter) is a Victorian law that sets out the basic rights, freedoms and
responsibilities of all people in Victoria. It is about the relationship
between government and the people it serves.

The Charter requires public authorities, such as Victorian state and local
government departments and agencies, and people delivering services
on behalf of government, to act consistently with the human rights in the
Charter.

A formal declaration by a court that a person is guilty of a criminal
offence.

The process of criminal charges being brought against an accused
person (also known as a defendant) before a court.

A process in court proceedings where each party is required to give any
information that is, or may be considered, relevant to the case.

In criminal proceedings the prosecution (including the police) has a duty
to disclose all evidence that is relevant to the case against an accused
person, even if that evidence might undermine the prosecution’s case or
help the accused person’s case. This duty is subject to some exceptions,
including information protected by public interest immunity.

A person who covertly gives information to police about a crime or
people involved in criminal activity, usually with an expectation that their
identity will be kept confidential.

A human source is also referred to as a police 'informer’ or ‘informant’.



Human Source File
Auditor

Human Source
Policy

IBAC Committee

Interpose

Inquiries Act

Lawyer

Lead agency

Legal obligations of
confidentiality or
privilege

Legal Profession
Uniform Law

Legal professional
privilege

An independent barrister appointed in accordance with
Recommendation 6 of the Commission’s final report to review and report
to the Attorney-General, Minister for Police and Chief Commissioner of
Victoria Police on 11 Victoria Police human source files that are extremely
sensitive and were not provided to the Commission.

Victoria Police Manual — Human Sources. A document that sets out the
requirements for risk assessment, management and deactivation of
human sources. It also sets out the roles and responsibilities of those
involved in the use and management of human sources.

The IBAC Committee is a former joint investigatory committee of the 58th
Parliament of Victoria. Its key role was to monitor, review and report to
Parlioment on Victoria’s anti-corruption agencies. On 5 March 2019 the
Committee merged with the Accountability and Oversight Committee
and became the Integrity and Oversight Committee.

Victoria Police’s intelligence and case management IT system.

The /nquiries Act 2074 (Vic). The legislation that governs the
establishment and conduct of inquiries, including royal commissions, in
Victoria.

A person who has studied law, completed practical legal training and
been admitted to legal practice. A lawyer can advise a person about the
law and represent them in court.

Both solicitors and barristers are 'lawyers'.

The entity responsible for implementing the Commission’s
recommendation.

Duties imposed on people entrusted with confidential or privileged
information to protect the information and not to disclose or distribute it.

The Legal Profession Uniform Law Application Act 2074 (Vic). The
legislation that governs the practice of law and the regulation of the legal
profession in Victoria. Equivalent legislation is also in place in New South
Wales.

A right that protects the disclosure of certain communications between a
lawyer and their client.



Oversight agency

Potentially affected
person

Public interest
immunity

Solicitor

Victorian Legal
Admissions Board

An agency responsible for independent scrutiny and protection of the
integrity of the public sector and/or law enforcement.

A person, convicted of a criminal offence, whose case the Commission
assessed and determined may have been affected by Victoria Police’s
use of Ms Gobbo as a human source.

A rule of evidence used in court proceedings and inquiries. The rule
states relevant evidence is not to be disclosed where disclosure would
damage the public interest and the need to avoid damage outweighs a
person’s right to have all the relevant evidence made available to them.

A type of lawyer. Solicitors provide legal advice to individuals and
organisations and will sometimes instruct a barrister to assist with
representing their clients in court or provide advice on complex legal
issues.

Solicitors and barristers are often collectively referred to as ‘lawyers'.

Victorian Legal Admissions Board is a statutory body which performs
functions associated with the admission of lawyers in Victoria. At the time
Ms Gobbo was admitted to practice as a lawyer this role was performed
by a body called the Board of Examiners.



2. Background to the Commission’s inquiry and

recommendations

The Government announced the
establishment of the Commission on 3
December 2018 following the publication of
the High Court’s decision in AB v CD, EF v CD,
which revealed former criminal defence
barrister, Ms Nicola Gobbo, was a registered
Victoria Police human source.’

The Commission was asked to determine the
number of cases that may have been
affected by the conduct of Ms Gobbo as a
human source (and to what extent) at
various times over a 14-year period between
1995 and 2009.

In addition, the Commission was asked to
examine the adequacy and effectiveness of
Victoria Police’s current processes for the
recruitment, management and disclosure of
human sources who are subject to legal
obligations of confidentiality or privilege.

The Commission delivered its final report on
30 November 2020. The extensive and
detailed inquiry exposed historical shortfalls
within Victoria’s criminal justice system and
emphasised the critical importance of
strengthening the operation of, and public
confidence in, that system.

The Commission’s 111 recommendations fall
into three categories:

e referrals for investigations of criminal
conduct and misconduct to a new
Special Investigator

"AB v CO £F v CO[2018] HCA 58.
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e mandated processes for Victoria
Police and the Director of Public
Prosecutions (DPP) to ensure all
people potentially affected by Ms
Gobbo's use as a human source
receive information relevant to their
cases

e reforms to legislation, policies and
procedures governing the use of
human sources, disclosure in criminal
proceedings, and aspects of legal
profession regulation and police
oversight.

The Government, as well as other bodies to
which recommendations are directed have
committed to delivering the changes detailed
in the Commission’s recommendations.

This response discusses the Commission’s
key findings, observations and the approach
to the implementation of recommendations.
It addresses:

e the Government’'s implementation
framework and implementation
governance structure

e the role of the Special Investigator

e human source management reforms
e police oversight reforms

e disclosure reforms

e legal profession regulation reforms

e improving the effectiveness of future
royal commissions

e ongoing management of the
Commission’s records.



3. Victoria Police’s response to the Commission

Prior to the release of the Commission’s final
report, Victoria Police accepted responsibility
for the events that led to the Commission and
publicly apologised to the courts and the
Victorian community for breaching its trust.?
It accepted the cause of events that are the
subject of the Commission’s inquiry were
primarily organisational and systemic.®

Victoria Police stated:

WithHhout reservation tHhat the way 1 whichH
Ms Gobbo was 1managed as a humarn
source 11 a way that resuited 1 o
profound interference with the
relationshp betweern lawyer and clhent
Was a maor ramng. 7He consequences or
hat romng are resonating through the
Crimmal justice systern and will oo so ror
1Ny Vears. It has come at a very /91
cost to the orgar/satior, to public
conliadence and to the crinmmnal justice
system.”

2 Responsive submission to the Royal Commission into
the Management of Police Informants, Victoria Police, 24
August 2020, 10 [2.7], [2.9].

¢ Responsive submission to the Royal Commission into
the Management of Police Informants, Victoria Police, 24
August 2020, 10 [210].

4 Responsive submission to the Royal Commission into

the Management of Police Informants, Victoria Police, 24
August 2020, 10 [2.8].

As the Commission noted in its final report,
Victoria Police has already taken steps to
improve its policies, practices and training
around human source management and
disclosure, partly in response to the events
that were the subject of the Commission’s
inquiry.® The Commission also noted the
Chief Commissioner of Victoria Police has
commented publicly that the organisation will
heed the Commission’s recommendations
and take whatever steps necessary to learn
from its mistakes.®

Immediately after the release of the
Commission’s final report, the Chief
Commissioner reiterated Victoria Police’s
commitment to reform, noting the
Commission had identified areas in which
Victoria Police can further improve, and
emphasised his commitment to ensuring
these opportunities are fully realised.’

Victoria Police has announced the
establishment of Taskforce Reset to lead its
organisational response on all matters
arising out of the Commission. The Chief
Commissioner stated Taskforce Reset will be
provided with all the resources necessary to
ensure it is able to deliver fully on its remit.®

5 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume Il, page
239.

8 Royal Commission into the Management of Police
Informants, November 2020, Summary and
Recommendations, page 24.

7 Chief Commissioner Patton, Media Statement, 30
November 2020.

8 Chief Commissioner Patton, Media Statement, 30
November 2020.



4. Other stakeholders’ response to the

Commission

The Victorian legal profession has publicly
welcomed the Commission’s findings and its
regulatory bodies have committed to
implementing the recommendations in a
meaningful and coordinated way.

The Victorian Legal Services Board and
Commissioner (VLSBC) has publicly
supported the Commission’s
recommendations as they apply to lawyers.
Following the delivery of the Commission’s
report, VLSBC CEO and Commissioner Fiona
Mcleay announced the VLSBC:

J0OK/S] Forward to working c/osely with
the State Goverrniment and rega/
stakeholders mcliaing the Lega/
Services Councly the Victoriarn Bar arnd
the Low /nstitute of Victoria to ensure
the recommenaarions re/ating to /regal/
requlation are properly nmplemernted’

The Victorian Bar has also welcomed the final
report and supported the Commission’s
recommendations. The President of the
Victorian Bar, Christopher Blanden QC, said:

7he Victoriarn Bar and its mermbers
SUOOOIT LHe recormmenaations ofthe
Roya/ Commission mto the Managerment
or Police informants. 7/He Cormmissioners

®Victorian Legal Services Board + Commissioner, Media
Release, 30 November 2020 <

robUSt INVestigatiorn of these serious
maotters and the imolementation of the
1eCOMIMEenaations /m the report wil/
enable the justice sector to rmove
rorward.. 7he 17naings of the Roya/
Cornrmission should strengther public
conliadence /n the imitegrity of the
Qammistration orjustice and those
barristers and so/citors who are charged
with Loholaing /it We will be working
closely with the Victoriarn Lega/ Services
Boord and Cormimissioner to imupl/ement
he recommenaations as they aooly to
the governarnce and oversight or
baorristers ot the Victorian Bar”

The Law Institute of Victoria (LIV) has also
accepted the Commission’s
recommendations and committed to working
with the Victorian Bar, VLSBC and other
relevant legal profession stakeholders on
implementation.” The LIV stated:

7he Royal/ Cornrmission mito the
Managerment of Police /nformarnts
oroviaes o roaaimaw to rerforn tHhe
crimimayl justice systerm and restore
public confidence in the rega/
pororess/ion”
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5. Government’s approach to the

implementation task

Upon establishing the Commission in
December 2018, the Premier stated that the
Government intended to implement all the
Commission recommendations,
commitment that was reiterated by the
Attorney-General upon receipt of the
Commission’s final report on 30 November
20208

Since the Commission handed down its final
report, the Government has moved quickly to
establish a robust governance structure and
implementation framework to support and
guide the implementation of
recommendations. Both the governance
structure and implementation framework are
informed by the Commission’s final report
itself, as set out in more detail below.

8 Victoria, Parliamentary Debates, Legislative Assembly,
19 December 2018 (Premier Daniel Andrews), page 10;
Media release, 30 November 2020: ‘Government To Act
on All Recommendations of Royal Commission Into The
Management of Police Informants’ <

Consistent with recent public inquiries and
royal commissions, the Commission provided
a detailed framework to guide the
implementation of its recommendations. It
emphasised the keys to a successful
implementation are:

e establishing processes and structures
to facilitate implementation

e strong leadership and stakeholder
engagement

e an accountability framework and
monitoring process.*

The Government has also committed $87.92
million to ensure agencies are appropriately
funded and resourced to implement the
Commission’s recommendations and ensure
that appeals arising from the Commission
are heard in a timely manner.

“ Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 165.
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51 Implementation principles

The Commission encouraged stakeholders to
work together throughout the
implementation process, focusing on
implementation that is:

e purposeful to avoid purely
compliance focused acquittal

e targeted and aimed at delivering the
Commission’s objectives of:

o restoring faith in the criminal
justice system

o redressing past injustice

o preventing recurrence of events
giving rise to the Commission

e transparent and accountable with all
those involved in the implementation
of the Commission’s
recommendations to take
responsibility in achieving the above
objectives

e timely and focused on addressing
issues once and for all

e designed to avoid delay or inaction in
undertaking meaningful and long-
lasting reforms

¢ inclusive and collaborative, with
reforms based on cross-agency
consultation and guided by a shared
commitment to the principles that
underpin the criminal justice system

e flexible and adaptable, aimed at
minimising administrative and
reporting burden for implementation
agencies®

> Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 166.

n

Informed by the above objectives,
Government has developed a principles-
based implementation framework. The
framework will guide the way Government
approaches the implementation task, with an
emphasis on achieving the Commission’s
objectives and Government’'s commitment
that the events that led to the Commission
can never occur again. It also outlines how
Government intends to achieve the
Commission’s objectives, including through
strong leadership and being transparent and
accountable regarding implementation
progress. It will also focus on implementation
that will generate lasting cultural and
structural change.

Another key feature of Government’s
implementation approach is a commitment
to regular and open communication between
all lead agencies. This will enable effective,
efficient and coordinated implementation
across all agencies involved in implementing
the Commission’s 111 recommendations.
Government has already taken steps to
establish processes and structures to
facilitate lines of communication that will be
critical to progressing implementation in the
manner envisaged by the Commission.

The principles-based implementation
framework is provided at Appendix A.



5.2 Implementation timeframes

The Commission made 111 recommendations
in total, 54 of which are directed towards the
Victorian Government. These include:

e three recommendations to be
implemented within three months,
including the appointment of an
Implementation Monitor and Human
Source File Auditor and the
establishment of an Implementation
Taskforce

e tworecommendations to be
implemented within six months,
including reviews of the court’s
powers to make non-disclosure
orders and aspects of the legal
admission process in Victoria

e 14 recommendations to be
implemented within 12 months,
including developing legislation to
establish a Special Investigator with
the necessary powers and resources
to investigate potential criminal
conduct and misconduct associated
with Ms Gobbo’s use as a human
source

e onerecommendation to be
implemented within 18 months,
directing Government to amend the
Inquiries Act 2074 (Vic) (Inquiries Act)
to remove the ability of agencies to
refuse to provide material to a Royal
Commission based on public interest
immunity (PII)

e 27recommendations to be
implemented within two years,
including developing and
implementing legislation for Victoria
Police’s registration, use and
management of human sources.

One recommendation directed at
Government involves staged implementation,
and six recommendations directed to
Government impose long-term or ongoing
obligations or do not include specific
timeframes for implementation. This includes
recommendations with monthly and annual
reporting requirements. Appendices B and C
detail the Government’s implementation
deliverables, indicative timeframes for
completion from the delivery of the
Commission’s final report on 30 November
2020 and current status.

In addition to the recommendations directed
to Government, 41 recommendations are
directed to Victoria Police. Recommendations
are also directed towards the DPP, Victorian
Bar Council, Public Interest Monitor, the
Independent Broad-based Anti-corruption
Commission, LIV, Law Council of Australig,
Legal Services Council, Australian Bar
Association, and VLSBC. These include:

e seven recommendations to be
implemented within three months,
including the establishment of
strategic governance committees on
disclosure and human source
management and removing Ms
Gobbo from the Victorian Bar Roll

e seven recommendations to be
implemented within six months,
including reforms to disclosure in
criminal proceedings and the
preparation of ethics guidance on
specific conflict of interest issues and
scenarios that can arise from criminal
defence barristers

12
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30 recommendations to be
implemented within 12 months,
including the development of new
protocols and procedures to manage
complex issues arising from
disclosure obligations and Pll claims
and significant reforms to Victoria
Police’s human source management
policy

six recommendations to be
implemented within two years,
including the development and
implementation of a new strategy to
prevent and detect misconduct in
human source management

one recommendation to be
implemented within three years,
directing Victoria Police to engage an
independent expert to evaluate and
report on its new human source
management risk assessment tools.

Three recommendations involve staged
implementation, and three recommendations
impose long-term or ongoing obligations or
do not include specific timeframes for
implementation. This includes commissioning
independent external reviews of some of the
measures post implementation and ongoing
reporting requirements.

The Government is working closely with each
agency responsible for implementing the
Commission’s recommendations through the
cross-agency Implementation Taskforce, and
in collaboration with Commonwealth
agencies such as the Legal Services Council,
Law Council of Australia and the Australian
Bar Association, to ensure implementation is
coordinated, efficient, effective and timely. All
agencies represented on the Implementation
Taskforce are committed to a principles-
based approach to implementation as
outlined above and achieving outcomes-
based and enduring reform. Appendix D
outlines responsible agencies’
implementation deliverables, indicative
timeframes for completion from the delivery
of the Commission’s final report on 30
November 2020 and current status.



5.3 Governance structure

To support its implementation principles, the
Commission recommended a robust
governance structure to oversee the
implementation of its recommendations. The
two principal mechanisms recommended by
the Commission were a cross-agency
taskforce to coordinate implementation
(Implementation Taskforce)
(Recommendation 107) and an independent
monitor to assess and report on the status
and adequacy of the recommendations
(Implementation Monitor) (Recommendations
108, 109 and 110).

These governance arrangements are a key
part of ensuring the implementation process
remains focused on its overarching
implementation objectives. They also provide
the Victorian community confidence that the
process is being independently monitored
and holds Government and other lead
agencies to account.

5.31 Implementation Monitor

The Commission emphasised the need for
independent monitoring and reporting to
support the effective and transparent
implementation of its recommendations.
Accordingly, the Commission recommended
that the Government appoints an
independent Implementation Monitor to
assess and report to Government on the
implementation of the Commission’s
recommendations until that task is
completed (Recommendation 108).

'® Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 167.

7 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 167.

The Commission also noted legislation may
be required to support the establishment and
work of the Implementation Monitor and
ensure they can access all information
necessary to undertake their role.”® However,
the Commission recommended that the
Implementation Monitor be appointed as a
matter of priority, with the Implementation
Monitor to become a statutory appointee
once legislation governing their appointment
is in force.” A similar process was followed in
relation to the Family Violence Reform
Implementation Monitor.

The Government appointed Sir David
Carruthers as the Implementation Monitor in
February 2021 Sir David has significant
experience and understanding of criminal
justice and law enforcement issues. He has
served as Chief District Court Judge in New
Zealand, Chair of the New Zealand Parole
Board, and Chair of the New Zealand
Independent Police Conduct Authority,
making him a highly qualified person to carry
out this important role.

Work is also underway to develop legislation
which will establish the Implementation
Monitor as a statutory office, giving it all
reasonable and necessary powers to fulfil its
role. Legislation is anticipated to be
introduced into Parliament in the second half
of 2021. The Implementation Monitor will be a
key implementation partner, monitoring
implementation progress and advising
Government and lead implementation
agencies on the adequacy of implementation
and what further measures may be required
to ensure the Commission’s
recommendations are implemented.

8 The Hon. Jaclyn Symes, Attorney-General (Vic), Media
Release, 1 March 2021 <
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In line with the Commission’s observations,
the Government envisages that the
Implementation Monitor’s role will be
interactive over the course of the
implementation process and will not be
restricted to after-the-event reporting on
compliance® The Commission also
recommended that the Implementation
Monitor be supported by a small secretariat
within the Department of Justice and
Community Safety (DJCS) (Recommendation
109), and work is underway to establish this
secretariat and support the important work
of the Implementation Monitor.

The Implementation Monitor will report to the
Attorney-General at least annually
(Recommendation 110).

The Victorian Government has invested $2.03
million to establish the office of the
Implementation Monitor and ensure progress
and adequacy of implementation of the
Commission’s recommendations is
independently monitored.

5.3.2 Implementation Taskforce

The Commission also recommended an
Implementation Taskforce be established
and have responsibility for ensuring proper
implementation and coordination of all
implementation tasks, as well as ensuring the
Commission’s recommendations are
implemented swiftly and in accordance with
their purpose and intent.®

' Royal Commission into the Management of Police
Informants, November 2020, Volume IV, page 167.
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Government established the Implementation
Taskforce immediately following the delivery
of the Commission’s final report, with the
Taskforce meeting for the first time in
December 2020. The Taskforce is chaired by
the Secretary of DJCS with membership from:

e the Department of Premier and
Cabinet

e Victoria Police

e theDPP

e thelBAC

e the Public Interest Monitor

e the Victorian Government Solicitor’s

Office
e the VLSBC
e thellV

e the Victorian Bar Council.

The Implementation Monitor has also been
invited to participate in the Implementation
Taskforce, ensuring collaboration,
cooperation and transparency in
implementation. In addition, the Special
Investigator will be invited to be a member of
the Implementation Taskforce once the
Special Investigator has been established.

To support and assist the work of the
Implementation Taskforce, four subject-
matter based cross-agency working groups
have also been established. These working
groups bring together key stakeholders with
significant relevant expertise to coordinate
and support implementation in each of the
key reform areas: human source
management, oversight, disclosure, and legal
profession regulation.

20 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 166.



5.3.3 Ministerial oversight

The Attorney-General will report annually to
the Victorian Parliament on the progress of
the implementation of the Commission’s
recommendations, until implementation is
complete, as recommended the Commission
(Recommendation 111). In addition, a
ministerial committee is overseeing
implementation of government
recommendations, and the Implementation
Taskforce will report regularly to that
committee on implementation progress.

The governance structure that has been
established to drive, support, coordinate and
monitor the implementation of the
Commission’s recommendations is provided
below:

Implementation Governance Structure

Ministerial

oversight
Implementation
Monitor

* The Implementation Monitor
will work with responsible
agencies to assess
implementation progress.

* The Implementation Monitor
will report annually to the
Attorney-General on the
progress and adequacy of
implementation of the
Commission's
recommendations and what
further measures may be
required.

Taskforce

Working groups

Implementation

The Attorney-General will report annually to the
Victorian Parliament on implementation
progress, until implementation is complete.

In addition, a ministerial committee is overseeing

implementation. The Implementation Taskforce
will report regularly to the ministerial committee.

Coordinates implementation of all 1M
recommendations.

Chaired by Secretary, DJCS.

Membership from across Victorian agencies
responsible for implementing the Commission’s
recommendations.

Four working groups have been established,
covering:

(1) Oversight

(2) Human Source Management

(3) Legal Profession Regulation

(4) Disclosure.

Membership from across responsible Victorian
agencies.
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6. The role of the Special Investigator

One of the Commission’s most significant
recommendations was that the Government
appoints a Special Investigator to investigate
whether there is sufficient evidence to
establish the commission of criminal offences
connected with Victoria Police’s use of Ms
Gobbo as a human source
(Recommendation 92).

The Commission also recommended that the
Special Investigator be empowered to
investigate whether there is sufficient
evidence to establish the commission of
misconduct or a breach of discipline under
the Victorio Porice Act 2075 (Vic)
(Recommendation 96).

The need for further investigations arises
because evidence gathered by a royal
commission is not generally admissible in
criminal or disciplinary proceedings.

To carry out its recommended role, the
Commission considered that the Special
Investigator should have three core functions:

1. assessing the more than 155,000
documents gathered by the Commission
to determine whether there is enough
evidence to support the commission of
any criminal offences and whether that
evidence is admissible in court
proceedings

2. gathering further admissible evidence in
relation to any potential offences

3. compiling a brief of evidence to be
submitted to the DPP to determine
whether there is sufficient evidence to
warrant prosecution and whether it is in
the public interest to initiate
prosecution.?

Z'Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 156.
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The Commission recommended that
legislation establishing the Special
Investigator be developed within 12 months of
the final report (Recommendation 92).
However, in recognition of the need for the
Special Investigator’s work to progress
expeditiously, Government is committed to
ensuring the Special Investigator can
commence investigations as soon as possible
and will introduce legislation establishing the
Special Investigator into Parliament in the
second half of 2021. In addition, the
Government has engaged a specialist
recruitment firm to identify candidates with
the requisite skills and experience to
undertake the important role of Special
Investigator and is working towards
appointing someone to the role by the middle
of 2021 prior to supporting legislation coming
into effect. This will allow crucial preparatory
work (such as working through the extensive
records publicly available on the
Commission’s website) to begin prior to
formal investigations commencing.

Once Parliament passes legislation
establishing the Special Investigator, the
Government will immediately move to refer
Ms Gobbo, and current and former Victoria
Police officers named in the Commission’s
final report and the complete and
unredacted submissions of Counsel Assisting,
to the Special Investigator
(Recommendations 1and 3).



The Commission noted that the role of the
Special Investigator would need to be given
the necessary independence, investigative
powers and resources to perform its
functions.Z In line with the Commission’s final
report, the Government intends that the
legislation establishing the Special
Investigator will provide the Special
Investigator with all powers necessary to
deliver on its core functions of assessing the
Commission’s records, gathering evidence
and compiling briefs for prosecutors. In line
with the Commission’s recommended
approach, these powers will closely resemble
those conferred on police officers when
conducting an investigation.®

A Special Investigator has also recently been
established by the Commonwealth
Government to investigate criminal
allegations that arise from the Inspector-
General of the Australian Defence Force’s
Afghanistan Inquiry. The Victorian
Government will look to that model and draw
from the experience of the Commonwealth in
managing these kinds of complex
investigations. One key difference, however,
will be that the Special Investigator
established in Victoria will not be able to draw
on existing law enforcement powers and
personnel, given the nature of the matters to
be investigated involve Victoria Police.
Instead new legislative powers and a new law
enforcement office will be created which will
take time and require significant investment.
To this end, the Government has invested
$13.47 million to establish the office of the
Special Investigator.

2 Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 156.

2 Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 156.

The work of the Special Investigator will be
challenging. It must first consider over
155,000 documents gathered by the
Commission. It will then need to undertake
complex assessments of the information with
reference to the laws of evidence. Finally, and
perhaps most importantly, it will then begin
the painstaking work of collecting further
admissible evidence to build criminal cases.

If the Special Investigator determines there is
sufficient evidence to establish the
commission of criminal offences to bring to
the DPP, it will ultimately be a matter for the
DPP to decide whether to prosecute relevant
individuals. As the Commissioner noted in her
foreword to the final report, even if the
Special Investigator considers there is
sufficient evidence, the DPP’s decision of
whether to prosecute may also be difficult,
both because of the passage of time and
because of the competing and complex
public interests involved.?

% Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume 1,
Commissioner’s Foreword, page 7.
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7. Enhancing human source management

A significant area of the Commission’s focus
was Victoria Police’s use of human sources.
While it found a number of systemic failings
in the human source management
framework during the period Victoria Police
used Ms Gobbo as a human source, the
Commission acknowledged the significant
improvements that Victoria Police has made
in this area in the intervening period.® The
Commission found this was particularly
evident in Victoria Police’s current internal
policies and processes governing the use of
human sources involving legal obligations of
confidentiality and privilege. As the
Commission noted Victoria Police is now one
of the very few Australian law enforcement
agencies that adopts specific rules and
safeguards around the registration, use and
management of that category of human
source.?®

Nevertheless, the Commission considered
that Victoria Police’s current human source
management framework is not sufficient to
manage risk or guide officers in their
decisions and actions, nor to assure the
public that events like those involving Ms
Gobbo could not reoccur.? For these reasons
it made a number of recommendations
designed to strengthen and clarify the
regulation and oversight of this high-risk
area of policing. Central to the Commission’s
recommendation is the introduction of a
legislative framework that will regulate the
police’s use and management of human
sources (Recommendation 8).

% Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume V,
page 11; 81, 83-84; 101.

% Royal Commission into the Management of Police
Informants, November 2020, Summary and
Recommendations, page 28.
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The Government acknowledges the
importance and centrality of the
Commission’s recommendations in this area
for achieving enduring reform and ensuring
that the events that gave rise to the
Commission can never occur again. A
principles-based legislative framework will
provide police with a clear statutory basis
within which difficult operational and ethical
decisions in a covert environment can be
made. It will also provide the public with
assurance that the system is acting as it
should, by enabling greater transparency
and oversight across this important aspect of
policing.

? Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume lll,
page 80.



71 Human source management legislation

The Commission noted that there are
currently no legislated, enforceable rules for
when, why and how Victoria Police can use
human sources.?® To date, human source
management has been regulated by internal
Victoria Police policies. The Commission
recommended that the Government, within
two years, implements legislation for Victoria
Police's registration, use and management of
human sources, to provide a clear framework
for police to obtain and use information from
human sources and to ensure they are used
in an ethical and justifiable manner
(Recommendation 8).

The Commission emphasised that this
legislation should:

e permit and facilitate the effective use
of sources to gather intelligence,
conduct investigations and prevent,
disrupt and detect criminal activity
while ensuring their use is necessary,
proportionate, justified and
compatible with human rights

e include clear responsibilities and
streamlined arrangements for
registering human sources.?

% Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume llI,
page 135.

While there is already legislation in Victoria
and other Australian jurisdictions regulating
the use of other kinds of covert activities
including the use of surveillance devices,
telecommunication interceptions, assumed
identities, covert search warrants and
controlled operations, Victoria’s human
source management legislation will be the
first of its kind in Australia. This legislation will
represent a best practice approach to the
management of human sources that
provides a clear and comprehensive
regulatory framework, supporting greater
accountability and transparency in Victoria
Police’s use of human sources.

The Government will introduce human source
management legislation into Parliament by
the second half of 2022. Noting the
complexities and uniqueness of this
legislation, the Government will work closely
with Victoria Police, the legal profession and
other key stakeholders throughout the
development of this legislation ensuring it
supports Victoria Police’s operational
environment and establishes a clear,
effective and usable framework.

2% Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume I,
page 137.
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7.2 Human Source File Auditor

Part of the Commission’s inquiry involved an In line with the Commission’s

audit of Victoria Police human source files to recommendation, the Human Source File

see whether Victoria Police had used any Auditor will report on whether:

human sources subject to legal obligations of

confidentiality or privilege, other than Ms e any of the human sources provided

Gobbo. information to Victoria Police in
possible breach of their legal

During the Commission’s audit of Victoria obligations of confidentiality or

Police’s human source files, 11 files were not privilege

provided to the Commission for review on the
basis that they are extremely sensitive and
subject to a claim of PII.%°

e any confidential or privileged
information provided by the human
sources was used or disseminated by

Consequently, the Commission Victoria Police

recommended that Government appoint a o areferral should be made to the DPP
suitably qualified and independent person and/or Commonwealth Director of
(Human Source File Auditor) to review those Public Prosecution (CDPP) if there is
files. The Commission recommended that the evidence suggesting a prosecution or
auditor should have full and unfettered conviction was based on information
access to these files and report to the improperly obtained by Victoria
Attorney-General, Minister for Police and the Police, or may have been affected by
Chief Commissioner of Victoria Police the non-disclosure of relevant
(Recommendation 6). evidence.

In February 2021 the Government appointed
a leading barrister to undertake the audit as
recommended by the Commission.
Government and Victoria Police are working
closely together to ensure this audit is
finalised without delay and in accordance
with the Commission’s recommendations.

%0 Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume I,
page 23.
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7.3 Oversight of human source management

The Commission also recommended a robust
model for the external oversight of Victoria
Police’s use of human sources. It
recommended Government develop and
implement legislation that adopts a tiered
model, where the intensity of oversight should
align with the level of risk involved in using a
human source.®

The tiers proposed by the Commission are:

e Tier1-the Public Interest Monitor
should be involved in Victoria Police’s
decisions to register human sources
who are reasonably expected to have
access to confidential or privileged
information

e Tier 2 - IBAC should be responsible for
monitoring Victoria Police’s
compliance with the human source
legislative and policy framework

e Tier 3 — IBAC should keep its existing
jurisdiction to investigate complaints
about police misconduct and
corruption, which may include
complaints about Victoria Police’s use
and management of human sources
(Recommendation 45).

¥ Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume IlI,
pages 211 and 231.

The Commission also recommended that the
principles of accountability, necessity and
proportionality, effectiveness, safety and
sensitivity and consistency should guide the
development of this external oversight
model ®

The Government will ensure that the
legislation governing Victoria Police’s
registration, use and management of human
sources will include the Commission’s
recommended tiers of external oversight. As
mentioned above, the Government will
introduce this legislation into Parliament in
the second half of 2022.

%2 Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume lll,
page 213-4.
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8. Recommendation 61 - Systemic review of

police oversight

8.1 Issues with the current system of police oversight

The Commission’s final report also
considered broader issues in the police
oversight system, beyond human source
management. It highlighted the importance
of independent, external oversight of police
officers that encourages police to use their

powers fairly and lawfully and adhere to their

ethical and professional standards.®®

The Commission found that the oversight

model in Victoria is fragmented, inconsistent

and limited by its focus on procedural

compliance® It therefore recommended that

Government undertake a principles-based
review of the police oversight system, within
two years, to ensure that the system:

e s consistent and coherent

e contributes to improved police
accountability

e delivers meaningful, outcome-
focused monitoring of police
decisions and actions
(Recommendation 61).

%8 Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume IlI,
page 183.

%4 Royal Commission in the Management of Police
Informants, November 2020, Final Report, Volume IlI,
page 234.

35 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, page 104.
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The Commission was established shortly after
the release of the IBAC Committee’s

2018 /nquiry into the external oversight or
oorce corruption and misconauct 117
Victorio(IBAC Committee report). The IBAC
Committee report concluded that the police
complaints and oversight system needs
significant reform to meet the needs of
complainants, operate in a manner that is
clear, accessible and transparent, and
provide Victoria Police with the tools it needs
to maintain the highest standards of integrity
and accountability %

The IBAC Committee report found that
Victoria Police has a vital role to play in
upholding ethical standards in the police
force and should retain a role in the
complaints handling system, subject to
effective and strengthened independent
oversight arrangements.®®

However, the IBAC Committee report raised
concerns about the existing system, in
particular the small number of police
misconduct complaints that are
independently investigated by IBAC.* The
IBAC Committee report found that the
current system failed to meet community
expectations regarding the independent
investigation of serious police misconduct
allegations and was confusing, complex, and
difficult for complainants to navigate 8

%6 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, pages 45-6 and 50-51.

S7IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, page 51-52 and 126.

%8 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, page 190-1.



Complaints about police range significantly
in their nature and seriousness.

The IBAC Committee report highlighted the
importance of a complaint handling and
oversight system which deals effectively and
efficiently with complaints at all levels.

The IBAC Committee report recommended
that the oversight system should recognise
three categories of complaint:

e customer service matters, which
should generally be dealt with by
police

e misconduct allegations, which may be
dealt with by an independent
oversight body or by Victoria Police

e serious police misconduct allegations,
which should be investigated
independently of Victoria Police.®®

The IBAC Committee report emphasised that
an independent oversight body needs to
maintain global oversight in relation to all
complaints about police, to ensure that the
system is operating effectively and
complaints are not inappropriately
classified.4°

%9 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, page 186.

40 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, page 186.

The IBAC Committee report made a range of
recommendations aiming to ensure that
agencies that investigate police misconduct
have appropriate powers to perform their
functions efficiently and effectively. For
example, the IBAC Committee report
recommended several powers to enhance
IBAC's ability to gather evidence, such as the
power to obtain names and addresses of
persons in similar terms to s 456AA of

the Crimes Act 1958 (Vic)
(Recommendation44). These
recommendations are consistent with the
powers recommended for the Special
Investigator.

The IBAC Committee report emphasised the
importance of putting in place systems to
effectively manage conflicts of interest
which can arise in handling and investigating
police misconduct allegations.* The report
also made recommendations aimed at
enhancing Victoria Police’s disciplinary
system, including ensuring alignment
between that system and the investigation of
misconduct allegations and the prosecution
of alleged offences (Recommendation 64).

Like the Commission, the IBAC Committee
report found that the legislative framework
underpinning the existing police oversight
system is unnecessarily complex and
confusing.”? Among other issues, this raises
challenges for the effective classification,
allocation and referral of complaints and
disclosures, which is integral to an effective
police oversight system.

“IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, pages 301-2.

42 |IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, pages 55 and 103-4 and
184.
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The IBAC Committee report commented on
the importance of clear and transparent
information about the operation of the police
oversight system and complaints processes
and made a range of recommendations
about improving the collection, analysis, and
publication of information about police
misconduct complaints and disclosures. The
report noted that good quality information
enables a potential complainant to be fully
informed about what conduct can be
complained about, to whom, what processes
are involved, and what to expect from the
complaint process.*3

4 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, page 159-160.

4 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, pages 148-159 and 170-80.

25

Importantly, the IBAC Committee

report emphasised the need for the police
misconduct complaints system to better
support all complainants and be responsive
to their diverse needs. It found that the
complaints system does not yet meet best
practice in providing a complainant-centred
approach and does not give complainants
clarity and certainty about their rights when
making a complaint.** The IBAC Committee
report emphasised that public trust and
confidence in the system for handling,
investigating, and overseeing complaints is
essential for the effectiveness of the
complaints system itself, and for ensuring
that policing is founded on community
consent, confidence and cooperation.*

In light of the significant intersections
between the Commission and the IBAC
Committee’s finding, the government
response to the IBAC Committee Report is
incorporated into this response.

45 IBAC Committee Inquiry into the external oversight of
police corruption and misconduct in Victoria, 4
September 2018, Final Report, pages 28, 139-146, 190.



8.2 The need for systemic review of police oversight

Noting the significant intersections
between the IBAC Committee report’s
recommendations and

the Commission’s work, the

Commission considered that it may

be timely to undertake a review of
institutional and legislative structures for the
oversight of Victoria Police’s exercise of
powers (Recommendation 61). The
Commission commented that potential
benefits of such a review would include:

e streamlining and rebalancing
oversight jurisdiction between
integrity bodies, to ensure clarity and
coherence around roles and
responsibilities so that system design
can best achieve the desired
outcomes

e shifting to more meaningful,
outcome-focused monitoring where
the necessity, proportionality and
justification of decisions and actions
is the focus of the assessment and
reporting

e ensuring that, where appropriate and
justified, functions, powers and
obligations are consistent across
different oversight regimes, and
proportionate to the level of risk
associated with the use of the police
power

e easing the compliance burden for
Victoria Police, while improving
accountability.

The findings and recommendations of both
the IBAC Committee report and the
Commission highlight the need for a robust
and accountable system of police oversight
that encompasses both the proactive
oversight of police’s exercise of significant
powers, and the reactive oversight of
complaints and disclosures about police. This
system must meet the expectations of the
community for the transparent and effective
management of complaints and the exercise
of significant police powers, and support
Victoria Police to uphold the highest
standards of ethical and accountable police
practice.

The same core questions arise across both
the IBAC Committee’s and the Commission’s
work — which body or bodies are best placed
to oversee police? What powers should they
have? When are police best placed to deal
with complaints about police officers, and
when is there a public interest in these
decisions being overseen or undertaken by
an external independent body?
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8.3 Scope and purpose of the systemic review

To address all these questions consistently,
and to build an effective and efficient system
of both proactive and reactive police
oversight, DJCS will lead a systemic review of
Victoria's police oversight system to acquit
recommendation 61 and respond to the IBAC
Committee report. This will ensure that:

e acomplainant-centred approach that
reflects and supports the diverse
needs of complainants is embedded
in all stages of the complaint handling
process

e theroles and responsibilities
of all agencies within the police
oversight system are clearly
articulated and effective in driving
accountability in police practice

e all agencies within the police
oversight system have the powers
they need to perform their functions
effectively

e the legislation and policy framework
that underpins the police oversight
system is clear, consistent, and
accessible
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Victoria Police’s primary responsibility
for detecting and preventing crime,
upholding ethical standards in
policing and their vital role in holding
police personnel accountable for
misconduct, is appropriately reflected
in all aspects of the oversight system

the exercise of police powers,
decisions and actions are subject to
appropriate outcome-focused
monitoring

all police misconduct complaints are
assessed, classified and addressed
consistently, and are managed in a
way that appropriately reflects the
nature and seriousness of the
complaint.



8.4 Implementing the systemic review

The systemic review will begin with an options
paper released for public consultation in
2021, with legislation being introduced to
Parliament in this term of government.

The maintenance of public confidence in
police, and the effectiveness and legitimacy
of the often complex and challenging work of
policing, depends on holding officers who do
the wrong thing to account. The Government
is committed to a robust police oversight and
complaints system in which the roles of all
agencies are clear and community
expectations regarding the independent
oversight of police misconduct complaints
are met.

This includes establishing a police
misconduct complaints system that is
complainant-centred, accessible to all
Victorians and meets the needs of all
complainants, including children and young
people, Aboriginal people, women, survivors
of family violence, LGBTIQA+ people, people
with mental illness or disability, culturally and
linguistically diverse communities, and
people experiencing social or economic
disadvantage.

The Government will work closely with
members of the community, stakeholders
and key agencies, including Victoria Police,
IBAC, the Public Interest Monitor, the Victorian
Inspectorate and the Victorian Equal
Opportunity and Human Rights

Commission to conduct the review and
develop principle-based reforms, to ensure
Victoria's police oversight system meets
community expectations and delivers the
highest standards of police accountability
and integrity. The Government will also
engage closely with The Police Association of
Victorig, recognising its critical role in
representing its members and police
personnel more broadly.

The review will build on the important work
undertaken by the IBAC Committee and the
Commission. The scope of the review will
reflect the government’s expectations of, and
proposed direction for, reform in the police
oversight system as set out in this response.

The systemic review will be informed by the
work of the Implementation Taskforce, as well
as input from IBAC, the Public Interest
Monitor and the Victorian Inspectorate, to
ensure alignment between the work of

the systemic review and the broader reforms
discussion in this response, especially the
reforms to strengthen the oversight of human
source management.
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9. The disclosure of information in the criminal
justice system

The duty of disclosure is essential to the
proper functioning of the criminal justice
system. It requires the police and prosecutors
to give an accused all information that is
relevant to their case. The duty of disclosure
safeguards a person’s right to a fair trial.

There are some limited exceptions to the
duty of disclosure, including information that
is protected by PIl. Pll prevents the disclosure
of information in a criminal proceeding where
it is not in the public interest for such
information to be disclosed, for example
information that would prejudice national
security or damage Australia’s international
relations.

Failure to comply with the duty of disclosure
can have serious consequences on the
criminal justice system, including a criminal
conviction being successfully appealed or
preventing a prosecution from proceeding.
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9.1 Strengthening the law of disclosure

An important aspect of the Commission’s
inquiry involved an examination of the
current law and practice regarding the
disclosure of human source information in
Victoria. The Commission looked at whether
the current law and processes sufficiently
protect the fairness of trials particularly when
the investigation involved information
obtained from a human source.

The Commission heard of several challenges
associated with Victoria Police’s ability to
fulfil their disclosure obligations, including:

e the complexity and volume of
material police obtain in many
investigations and their ability to
review that material

e the difficulties associated with
determining whether material is
relevant and needs to be disclosed

e the additional difficulties where an
investigation relies on information
from human sources and may be
subject to PIl (and therefore not
required to be disclosed).*®

The Commission emphasised the critical role
that key stakeholders perform in developing
policies and procedures that assist police to
address these challenges. The Commission
noted the importance of ongoing
cooperation between police and the
prosecution throughout the prosecution
process to ensure they meet their disclosure
obligations.

The Commission made several
recommendations directed at Government to
strengthen and clarify the current law, policy
and practices concerning the duty of

%6 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 43.

4 Victorian Law Reform Commission, Committals (March
2020).

disclosure. These include introducing a
statutory duty of disclosure and making
other amendments to the Crrmvna/
Froceaures Act 2009 (Recommendations 62,
63 and 66).

The Commission also recommended that the
Government reviews the adequacy of
existing court powers to make non-disclosure
orders and considers whether a legislative
power should be introduced to empower
Victoria Police and/or the DPP to initiate
applications for a court to determine Pl
claims without giving notice to an accused
person (Recommendation 67).

The Government will work closely with the
DPP, Victoria Police and the legal profession
to develop and introduce legislation to
strengthen and clarify the duty of disclosure
in criminal proceedings in the second half of
2021. The review of the adequacy of courts’
powers to make non-disclosure orders is
underway and on track for completion in the
first half of 2021, in line with the Commission’s
timeframes.

The Government will consider the
implementation of the Commission’s
disclosure reforms alongside two reviews
published in 2020 that address disclosure
issues:

e the Victorian Law Reform
Commission’s review of the
committals process?

e |BAC's review into police conduct in
the Victoria Police Lorimer
Investigation (Operation Gloucester).®

4 Independent Broad-based Anti-corruption
Commission, Operation Gloucester (Special Report, July
2020). Operation Gloucester examined police statement-
taking and disclosure practices in the Lorimer
Investigation as well as other investigations.
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10. Regulation of the legal profession

Over the course of its inquiry, the
Commission heard from many witnesses and
obtained substantial information indicating
that Ms Gobbo had breached the legal and
ethical obligations that she owed to her
clients over many years. It also received
information about Ms Gobbo’s admission to
the legal profession, and about previous
complaints made to legal profession
regulators during the time she was providing
information to Victoria Police.

The Commission noted in its final report its
concern that the use of Ms Gobbo as a
human source may have diminished public
confidence in the legal profession. It observed
that as a result of Ms Gobbo’s conduct, the
public may now question whether the
information they provide to their lawyer will
remain confidential *® The Commission also
noted that as a result of these events people
may not chose to provide relevant
information to their lawyers, or not obtain
legal advice at all, “to the detriment of the
justice system and our democracy”

4% Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 98.
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Many of the Commission’s recommendations
in this area are directed to legal profession
bodies such as the VLSBC, the Law Institute
of Victoria and the Victorian Bar Council.
These recommendations focus on increasing
public confidence in the legal profession, on
clarifying lawyers’ understanding of the duty
of confidentiality, and on the handling of
complaints about lawyers.

Two recommendations, however, are directed
to the Victorian Government to implement
(Recommendation 77 and 86).

%0 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 98.



10.1 Review of the existing process to be admitted to practice as

a lawyer

The Commission noted that there are a
number of steps that must be undertaken to
be admitted into the legal profession and
while some are reasonably straightforward,
such as satisfying the education and
practical legal training requirements, other
steps are more complicated and relate to a
person’s character and history.® Specifically,
someone wishing to become a lawyer must
be able to show that they can uphold the
integrity of the profession and the confidence
of the public.

The Commission found that Ms Gobbo likely
misled the then Board of Examiners in
seeking admission to the legal profession It
also heard evidence that the Victorian Legal
Admissions Board (VLAB) has experienced
challenges with requesting documents from
other agencies to support their assessment
of whether a person should be admitted to
the legal profession.

As such, the Commission recommended that,
within six months, the Government consider
whether the VLAB requires any additional
powers to request and consider
documentation from other agencies for the
purpose of assessing applications for
admission to the legal profession. If such
powers are conferred, the Commission also
noted that a working group should be
established to consider whether a
harmonised approach could be adopted in
all Australian jurisdictions
(Recommendation 77).

S'Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 71.

Consistent with the Commission’s findings
and recommendations, the Government will
consult with stakeholders to ascertain the
extent of the problem and to ensure that any
additional powers are appropriately targeted
and balanced against applicants’ privacy
and other relevant Charter rights. The
Government will complete this review within
the six-month timeframe and if reforms are
required Government will engage with other
states through the uniform law framework to
deliver a harmonised national approach.

%2 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume 1V,
page 78.
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10.2 Introduction of mandatory reporting requirement

The Commission acknowledged in its final
report that there are a number of ways in
which complaints about the misconduct of
lawyers can be raised and that legal
profession regulators have a number of tools
available when considering the most
appropriate approach to resolving a
complaint.®® The Commission also found that
complaints were made about Ms Gobbo's
conduct by a former client and heard
evidence that some lawyers were concerned
about her professional behaviour but did not
make formal complaints. However, these
complaints and misgivings did not result in
her unethical conduct being exposed early
on.

The Commission therefore recommended
that the Government introduce a mandatory
requirement for lawyers to report the
suspected misconduct of other lawyers
(Recommendation 86). The Commission
considered that the introduction of such a
requirement would deter misconduct by
lawyers, encourage adherence to high ethical
standards, strengthen public confidence in
the legal profession and bring it into line with
other professions and fields where
mandatory reporting obligations apply,
including the health sector and policing.®

%8 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 75.
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The Commission recommended that the
Government initially pursues the introduction
of mandatory reporting by working with other
States and Territories to amend the Legal
Profession Uniform Law. The Legal Profession
Uniform Law is in place in Victoria and New
South Wales and governs legal profession
regulation.

These are complex issues which will require
careful, considered and purposeful
development in consultation with key
stakeholders. The Government will consult
closely with stakeholders and is working
towards the indicative timeframe of 12
months set by the Commission.

As recommended by the Commission, should

changes to the Legal Profession Uniform Law
not be agreed within the 12-month timeframe,
the Government will pursue its own legislative
changes to ensure that mandatory reporting

is introduced in Victoria.

54 Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume |, page
35.



1. Improving the effectiveness of future royal

commissions

The Commission noted in its final report that
its task was complicated by the sensitive
nature of the material under examination
and this in turn, created some unavoidable
obstacles to accessing, sharing and
publishing certain information.> As a result,
the Commission recommended the
Government make amendments to the
Inquiries Act to enhance the effectiveness
and efficiency of future royal commissions
and public inquiries (Recommendation 91).

The Commission stated that the most
significant challenge to its inquiry related to
information subject to Pll claims. Under the
Inquiries Act, it is a reasonable excuse for a
person not to comply with the Commission’s
powers to compel production of documents
on the basis that the information is subject to
Pll. The Commission found that this legislative
exception, combined with the volume of
material over which PIl claims were made,
complicated and delayed the production,
review and publication of material integral to
its inquiry.

% Royal Commission into the Management of Police
Informants, November 2020, Final Report, Volume IV,
page 121.

The Government will progress implementing
this recommendation in a way that ensures
the Inquiries Act continues to interact
effectively with other legislation and court
processes, while placing appropriate
safeguards on sensitive information
ordinarily protected by the immunity.
Legislation amending the Inquiries Act will be
introduced into Parliament in 2022, in order to
meet the Commission’s recommended
timeframes.
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12. Ongoing management of the Commission’s
records

Due to the sensitivity of its records, the
Commission recommended that they be
closed for 75 years under the APub/ic Records
Act 7973 (Vic). However, it acknowledged that
some institutions and agencies may still
require ongoing access to the records in
order to fulfil their functions. The Commission
recommended that special arrangements be
made for access to be granted in accordance
with a court order or legislation, for example,
the legislation establishing the Special
Investigator (Recommendation 102). This
recommendation may require amendment to
the Public Records Act 7975 (Vic) to acquit.

The Commission also recommended that the
Department of Premier and Cabinet, as the
agency responsible for closing the records,
notify Victoria Police of any court order or
request to access the Commission’s records,
except any requests made by the Special
Investigator or IBAC (Recommendation 104).
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13. Facilitating access to justice

The matters which were the focus of the
Commission’s inquiry have already had — and
will continue to have for some time to come —
significant impacts on the workings of the
criminal justice system. As noted above, the
Commission concluded that more than 1,000
people may have been impacted by Victoria
Police’s and Ms Gobbo’s conduct.

When establishing the Commission, the
Government acknowledged that the integrity
of the criminal justice system is of paramount
importance to our democracy and all people
charged with crimes are entitled to a fair trial
in accordance with the law. The Victorian
community deserves to have confidence that
such fundamental principles are being
upheld, and when these principles are shown
to have been compromised, we must face up
to and deal fairly with the consequences.

For those people whose cases may have
been tainted by Ms Gobbo’s conduct, they
must have the opportunity to bring their case
before the courts.

The Government has already taken action to
make appeal proceedings more efficient and
transparent by introducing a second, or
subsequent, right of appeal if fresh and
compelling evidence emerges that shows a
substantial miscarriage of justice has
occurred.

The Government has also invested

$17.5 million in the Courts, the Office of Public
Prosecutions and Victoria Legal Aid to ensure
that appeals arising from the Commission
are heard in a timely manner, and acquit the
Commission’s recommendations relating to
improving disclosure practices in criminal
proceedings.

36



Appendix A — Principles-based implementation framework

Principles-based implementation will help achieve the Commission’s recommended outcomes

‘ ‘ At the core of the Commission’s recommendations are the objectives of redressing past and potential miscarriages of justice,
preventing the recurrence of similar events, and restoring the community’s faith in the criminal justice system and legal

profession.”

Final Report, Vol IV page 166

Successful implementation of the Commission’s recommendations will ensure the Commission’s broader objectives and outcomes are
achieved. For justice system stakeholders, successful implementation and enduring change in the criminal justice system will result in:

Justice System Stakeholder Result

'ﬂs Victoria Police Strengthened police process and practices through a robust system of checks and balances supporting

<

& both the use and management of human sources and confidential or privileged information
Courts Procedural fairness afforded to, and timely access to justice for, affected persons
Director of Public Prosecutions and Strengthened ability to fairly prosecute serious crimes on behalf of the Victorian community

Office of Public Prosecutions

Legal profession Greater community and client confidence in the legal profession

Government Embedded and enduring change ensuring the events that led to the Royal Commission never happen
again

Community Increased confidence in Victoria’s criminal justice system and its key agencies and institutions
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Achieving the Commission’s objectives and intended outcomes requires a collaborative, cross-agency approach

The Commission’s objectives will be achieved by:

Strong leadership and collaboration across all stakeholders

Being transparent and accountable regarding implementation progress

Utilising the Implementation Taskforce and its working groups, as well as engaging with the Implementation Monitor, to ensure implementation is
purposeful and outcomes-focused, collaborative and unified

Dedicating and focusing resources to ensure implementation momentum is maintained

A focus on implementation that will generate lasting cultural and structural change

Evaluating outcomes where applicable

QA0 A0
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Purposeful Transparency and . . . Collaboration and o
. . - Timeliness and finality L Flexibility
implementation accountability coordination

‘ ‘ Purposeful implementation: “to encourage the Victorian Government and agencies to focus on the objectives sought to
be achieved through the Commission’s recommendations, rather than adopting a purely compliance-based approach.”

Final Report, Vol IV page 166

Achieving the Commission’s objectives and intended outcomes requires a collaborative, cross-agency approach

‘ ‘ The Commission was established to find out how and why these events occurred, and to make sure they can never happen
again.”

Final Report, Vol | page 7

These objectives are set out in Vol IV, page 166 of the final report and include:

© b

Purposeful Transparency and Timeliness and Collaboration and Flexibility
implementation accountability finality coordination

The Department of Justice and Community Safety (DJCS) has used these objectives as the basis for a Principles-based Implementation
Framework for the Commission’s recommendations.

The Implementation Framework can be used by the Implementation Taskforce to guide and direct implementation, ensuring reforms are
outcomes-focused.
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Government’s implementation will be:

e Adaptable to changing circumstances so focus is maintained on achieving objectives and outcomes
e Targeted and in accordance with the Commission’s intent

e Aimed at delivering long-standing systemic benefits by:

o enhancing confidence in the criminal justice system

o redressing past injustices

o preventing recurrence of events giving rise to the Commission through ongoing assurance and oversight

How Government will ensure purposeful implementation:

e Utilise the Implementation Taskforce to ensure purposeful implementation

e Develop policy and legislation with the objective of long-term reform

e Implementation Monitor to report on adequacy of implementation

e Appropriately resource justice agencies to effectively respond to the Commission’s recommendations

e Develop, in conjunction with the Implementation Monitor and the Special Investigator, a model and practice of assurance and monitoring
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Purposeful Transparency and Collaboration and
S Y B v Timeliness and finality I

. . oye . . Flexibility
implementation accountability coordination

‘ ‘ Transparency and accountability: “to see all those concerned with implementation of the Commission’s
recommendations, and with the events giving rise to the Commission’s inquiry, take responsibility for fulfilling the above
objectives.”

Final Report, Vol IV page 166

e Independently monitored

e Transparent to the public

e Responsive to the specific issues raised in the Commission’s final report
e Focused on ensuring past injustices never happen again

e Guided by the principles that everyone has access to independent legal advice and a fair trial

e Implementation Monitor will be appointed as an independent statutory appointee empowered to access all relevant information
e Implementation Taskforce will meet regularly and report to Implementation Monitor

e Adherence to Commission’s accountability framework and monitoring processes

e Implementation will be collaborative and consultative across justice and integrity agencies

e Attorney-General will report annually to parliament on the progress of implementation until complete
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Collaboration and
coordination

Purposeful Transparency and
implementation accountability

Timeliness and finality

Flexibility

Timeliness and finality: “to ensure that implementation occurs without delay and that the public can be assured that the

events that were the subject of the Commission’s inquiry have been addressed once and for all .”

Final Report, Vol IV page 166

e Appropriately sequenced to achieve optimal outcomes, mindful of the Commission’s implementation timeframes
e Aimed at ensuring implementation embeds long-standing reform

e Designed to avoid delay or inaction in undertaking reforms

e Establish a robust governance structure involving all agencies responsible for implementation and overseen by a Cabinet committee
e Comprehensive implementation planning, informed by expert and dedicated policy and project teams
e Regular and comprehensive progress reporting

e Working collaboratively with the independent Implementation Monitor
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Purposeful Transparency and Collaboration and

. . - Timeliness and finality .. Flexibility
implementation accountability coordination

‘ ‘ Collaboration and coordination: “to support the engagement of all agencies with an interest in the implementation of the
Commission’s recommendations, and the efficient acquittal of all implementation tasks. Cross-agency collaboration is

also important for fostering a shared commitment to the values and principles that underpin the proper administration
of the criminal justice system.”

Final Report, Vol IV page 166

e Inclusive of, and informed by, stakeholders
e Consultative and transparent
e Underpinned by strong leadership

e Guided by a shared commitment to improving criminal justice system outcomes

e Dedicated and focused resources to ensure momentum is maintained
e Cross-agency working groups will meet monthly

e Implementation Taskforce will meet regularly with representation from all agencies with responsibility and interest in implementing the
Commission’s recommendations

e Implementation Monitor and Implementation Taskforce will work collaboratively whilst maintaining the Implementation Monitor’s independence

e Regular and open communication with stakeholders
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Purposeful Transparency and . . . Collaboration and -
. . - Timeliness and finality L Flexibility
implementation accountability coordination

Flexibility: “to minimise the administrative and reporting burden for agencies with responsibility for implementation of
the Commission’s recommendations. *

Final Report, Vol IV page 166

e Adaptable and informed by stakeholders’ internal reporting and governance structures
e Supported by reporting processes that enable rather than obstruct efficient and effective implementation

e Focused on achieving outcomes

e Project management will be comprehensive but also responsive and adaptable to change

e DJCS will support the working groups to report regularly to the Implementation Taskforce, minimising the reporting burden for agencies so they
can focus on outcomes

e The Chair of the Implementation Taskforce will be responsible for providing regular reports to the Attorney-General, supported by the cross-
agency governance structure

e The Implementation Taskforce will make its progress reports available to the Implementation Monitor

e Thorough evaluation of efficacy of reforms throughout reform process and post implementation
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Appendix B — Timeline of key Victorian
Government deliverables

The Commission made 11 recommendations in total, 54 of which are directed towards the Victorian Government. The 54 recommendations are
mapped below according to key themes and have either been delivered or are on track to be delivered as recommended by the Commission.

>— > — 5. >

30 November 2020 28 February 2021 30 May 2021 30 November 2021 30 May 2022 30 November 2022
Implementation Taskforce Implementation Monitor Attorney-General annual Attorney-General annual
established appointed Anticipated introduction of report to Parliament report to Parliament
Governance Rec 107 Rec 108 Implementation Monitor Bill Rec 11 Rec M

Anticipated
appoint.ment Anticipated Commission timeframe for developing
of Special introduction of Special Special Investigator legislation

Special Investigator Investigator Investigator Bill Recs 1, 3, 92-99, 103,108

. i Commission timeframe for
Human Source File Auditor A intr i ion of Human Source

p
Human Source appointed of Human Source Management Bill
Management Rec 6 Management Bill Recs 8-18, 44-56, 58

Commission timeframe for
completion of police oversight

. systemic review
Oversight Rec 61

Anticipated
Commission timeframe  introduction of Criminal Commission timeframe for
for review of courts' Procedure (Disclosure)  introduction of disclosure
i e powers A Bill legislation
Rec 67 Recs 62, 63, 66

o Commission timeframe for Commission timeframe for
::0""“{55'0’; 'L"“Efl"::‘e' X consideration of mandatory introduction of mandatory
Legal Professional O oN oW of g Samiseion reporting requirement reporting requirement legislation

Board's powers Rec 86

Regulation Rec 77

Rec 86

Commission timeframe for the
amendment of Inquiries Act
Rec 91

Royal Commissions

ONGOING RECOMMENDATIONS

Key milestone

. Funding ‘ Records Management . Reporting
Appropriate resourcing of Victoria Regulating access to and Implementation Monitor and
Recommendation to Police, IBAC and PIM to implement closing Commission's records Attorney-General report to Parliament
be delivered recommendations Recs 102 and 104 on implementation
Recs 43 and 60 Recs 109-111

° Recommendation

delivered
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Appendix C — Table of Victorian Government
deliverables

The Commission’s final report included 111 recommendations. The following table sets out the
Commission’s implementation timeframes against each of the 54 recommendations that the
Victorian Government is responsible for implementing. Unless otherwise indicated in the table, the
implementation of each recommendation is on track at the time of releasing this response.
Appendix D sets out the Commission’s recommendations all other agencies are responsible for
implementing.

Commission’s

Recommendation implementation
timeframe

1. That the Victorian Government, immediately after Special 30 November 2021
it has established the Special Investigator Investigator
proposed in Recommendation 92, refers the
conduct of Ms Nicola Gobbo to the Special
Investigator to investigate whether there is
sufficient evidence to establish the commission of
a criminal offence or offences connected with her
conduct as a human source for Victoria Police.

If the Special Investigator considers that there is
sufficient evidence to establish the commission of
a criminal offence or offences, they should prepare
a brief of evidence for the Victorian Director of
Public Prosecutions to determine whether to
prosecute.
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Commission’s

Recommendation implementation
timeframe

3. That the Victorian Government, immediately after Special 30 November 2021
it has established the Special Investigator Investigator
proposed in Recommendation 92, refers the
conduct of current and former Victoria Police
officers named in this report or the complete and
unredacted submissions of Counsel Assisting to the
Special Investigator to investigate whether there is
sufficient evidence to establish the commission of
a criminal and/or disciplinary offence or offences
connected with Victoria Police’s use of Ms Nicola
Gobbo as a human source.

If the Special Investigator considers that there is
sufficient evidence to establish the commission of
a criminal offence or offences, they should prepare
a brief of evidence for the Victorian Director of
Public Prosecutions to determine whether to
prosecute.

If the Special Investigator considers that there is
sufficient evidence to establish the commission of
a disciplinary offence or offences, they should deal
with those matters in accordance with
Recommendation 99.
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Recommendation

Commission’s
implementation
timeframe

That the Victorian Government, within three
months, appoints a suitably qualified and
independent person to review the 11 Victoria Police
human source files subject to a claim of public
interest immunity. The appointed person should
have full and unfettered access to the human
source files and report to the Attorney-General, the
Minister for Police and the Chief Commissioner of
Victoria Police on whether:

a. any of the human sources provided
information to Victoria Police in possible
breach of their legal obligations of
confidentiality or privilege

b. any confidential or privileged information
provided by the human sources was used or
disseminated by Victoria Police

c. areferral should be made to the Victorian
Director of Public Prosecutions and/or
Commonwealth Director of Public
Prosecutions for further consideration, if there
is evidence to suggest a prosecution or
conviction was based on information
improperly obtained by Victoria Police or may
have been affected by the non-disclosure of
relevant evidence.

That the Victorian Government, within two years,
implements legislation for Victoria Police’s
registration, use and management of human
sources, to provide a clear framework for police to
obtain and use information from human sources
and to ensure they are used in an ethical and
justifiable manner.

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, makes it an
offence to disclose information relating to a human
source without authorisation (including information
that a human source provided or was tasked to
provide, and information about the identity of a
human source and their registration and
management).

Human 28 February 2021
Source
Management Delivered

Human 30 November 2022
Source
Management

Human 30 November 2022
Source
Management
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10.

1.

49

Recommendation

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, defines
‘reportable human sources’ as a class of people
who are prospective or registered human sources
and who are reasonably expected to have access
to confidential or privileged information.

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, establishes clear
decision-making arrangements that demonstrate
alignment between the seniority of the decision
maker and the level of risk posed by the
registration of human sources.

The legislation should:

a. empower the Chief Commissioner of Victoria
Police to register human sources to assist in
gathering criminal intelligence and/or
investigating criminal activity

b. permitthe Chief Commissioner to delegate
the power to register reportable human
sources to an officer of or above the rank of
Assistant Commissioner and non-reportable
human sources to an officer of or above the
rank of Superintendent

c. require that an application for the
registration of a prospective human source
must be authorised by the Chief
Commissioner or their delegate before the
person can be used as a human source.

Commission’s
implementation
timeframe

Human 30 November 2022
Source
Management

Human 30 November 2022
Source
Management



12.

13.

14.

Recommendation

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, requires the Chief
Commissioner of Victoria Police or their delegate to
be satisfied that in registering any human source,
the registration is appropriate and justified,
including that:

a. the use of the person as a human source is
necessary to achieve a legitimate law
enforcement objective and is proportionate
to that objective

b. the risks associated with the person’s
registration have been identified and can be
adequately managed.

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources:

a. empowers the Chief Commissioner of Victoria
Police or their delegate to impose conditions
in respect of the registration of any human
source

b. requires the Chief Commissioner or their
delegate to determine the period that a
human source may be registered

c. requiresthe Chief Commissioner or their
delegate to determine the frequency with
which the registration of a human source
should be reviewed.

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, requires that a
prospective human source who is reasonably
expected to have access to information that would
be confidential or privileged but for an exception to
the duty of confidentiality or privilege, should for
the purpose of the human source registration
process be treated as though they are a reportable
human source.

Human
Source
Management

Human
Source
Management

Human
Source
Management

Commission’s
implementation
timeframe

30 November 2022

30 November 2022

30 November 2022
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Recommendation

Commission’s

implementation
timeframe

51

15.

That the Victorian Government, in developing the

legislation for Victoria Police’s registration, use and

management of human sources, requires that:

a.

the Chief Commissioner of Victoria Police or
their delegate must consider formal legal
advice before deciding to register a
reportable human source

the Chief Commissioner or their delegate
must have regard to any recommendations
or submissions on the proposed registration
that the Public Interest Monitor has made
before deciding to register a reportable
human source.

Human
Source
Management

30 November 2022



Commission’s

Recommendation implementation
timeframe

16. That the Victorian Government, in developing the Human 30 November 2022
legislation for Victoria Police’s registration, use and  Source
management of human sources: Management

a. requires that the Chief Commissioner of
Victoria Police or their delegate must be
satisfied that there are exceptional and
compelling circumstances to justify the
registration of a human source where Victoria
Police intends to obtain or disseminate
confidential or privileged information from
that person

b. provides that ‘exceptional and compelling
circumstances’ be defined as circumstances
where there is a serious threat to national
security, the community or the life and
welfare of a person; and where the
information cannot be obtained through any
other reasonable means

c. requiresthat the Chief Commissioner or their
delegate must consider formal legal advice
before deciding to register a human source
with the intention to obtain or disseminate
confidential or privileged information from
that person

d. requires that the Chief Commissioner or their
delegate must have regard to any
recommendations or submissions on the
proposed registration that the Public Interest
Monitor has made before deciding to register
a human source with the intention to obtain
or disseminate confidential or privileged
information from that person.
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17.

18.

43.

44.

53

Recommendation

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, requires that
where a reportable or non-reportable human
source provides confidential or privileged
information to police that was not expected or
authorised at the time of their registration as a
human source:

a. Victoria Police must quarantine the
confidential or privileged information

b. Victoria Police must cancel the registration
and commence a new application (if Victoria
Police considers it necessary to continue
using the person as a human source), in line
with Recommendations 11,15 and 16.

That the Victorian Government, in developing the
legislation for Victoria Police’s registration, use and
management of human sources, allows the Chief
Commissioner of Victoria Police or their delegate to
make an emergency authorisation of a reportable
human source.

This power should only be used in circumstances
where: there is a serious threat to national security,
the community, or the life and welfare of a person;
the threat is imminent; and the information is not
able to be obtained through any other reasonable
means.

That the Victorian Government ensures Victoria
Police is appropriately funded and resourced to
implement the Commission’s recommendations.

That the Victorian Government, within two years,
implements legislation for external oversight of
Victoria Police’s registration, use and management
of all human sources.

Human
Source
Management

Human
Source
Management

Funding

Human
Source
Management

Commission’s

implementation
timeframe

30 November 2022

30 November 2022

No specified
timeframe

30 November 2022



45.

Recommendation

That the Victorian Government, in developing
legislation for external oversight of Victoria Police'’s
registration, use and management of human
sources, adopts a model comprised of the following
three tiers:

a. The Public Interest Monitor should be involved
in Victoria Police’s decision-making process
for registering reportable human sources.

b. The Independent Broad-based Anti-
corruption Commission should retrospectively
monitor Victoria Police’s compliance with the
human source management framework
recommended by the Commission, including
the proposed legislation, any regulations,
Victoria Police’s Human Source Policy and
related procedures.

c. The Independent Broad-based Anti-
corruption Commission should continue to
receive, handle and investigate complaints
about Victoria Police, including any
complaints about Victoria Police’s use of
human sources.

Commission’s
implementation
timeframe

Human 30 November 2022
Source

Management,

Oversight
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Commission’s

Recommendation implementation
timeframe

46. That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’'s  Source
registration, use and management of human Management

sources, provides the Public Interest Monitor with
the following legislative functions in relation to
Victoria Police applications to register reportable
human sources:

a. testthe sufficiency and adequacy of
information relied on by Victoria Police in its
application to register a reportable human
source

b. ask questions of any person giving
information about the application

c. assessthe appropriateness of, and make
recommendations or submissions on, the
application to the Chief Commissioner of
Victoria Police or their delegate

d. such other functions as considered necessary
or appropriate.
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47.

48.

Recommendation

That the Victorian Government, in developing
legislation for external oversight of Victoria Police’s
registration, use and management of human
sources, provides the Public Interest Monitor with
all necessary and reasonable powers required to
fulfil its functions under the new legislation,
including the power to:

a. request, access and receive relevant
documents, information or other material
from Victoria Police

b. require the Chief Commissioner of Victoria
Police or other relevant Victoria Police
personnel to answer questions relevant to an
application to register a reportable human
source

c. make recommendations to the Chief
Commissioner or their delegate regarding
Victoria Police’s decisions relating to human
sources

d. refertothe Chief Commissioner for
reconsideration a delegate’s decision not to
accept a recommendation of the Public
Interest Monitor relating to an application to
register a reportable human source.

That the Victorian Government, in developing
legislation for external oversight of Victoria Police’s
registration, use and management of human
sources, empowers the Public Interest Monitor to
make retrospective submissions or
recommendations to the Chief Commissioner of
Victoria Police or their delegate about the
adequacy of any decisions made or actions taken
by Victoria Police in relation to an emergency
authorisation (made in line with the process
proposed in Recommendation 18).

Human
Source
Management

Human
Source
Management

Commission’s
implementation
timeframe

30 November 2022

30 November 2022
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Commission’s

Recommendation implementation
timeframe

49, That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’'s  Source
registration, use and management of human Management

sources, requires the Public Interest Monitor to:

a. reporttothe Attorney-General annually on,
among other things, the performance of its
legislative functions, Victoria Police’s
acceptance or rejection of its
recommendations and its views about the
adequacy of actions taken by Victoria Police

b. provide special reports to the Attorney-
General on other occasions if it deems
necessary, or on the Attorney-General’s
request

c. provide copies of these annual and special
reports to the Minister for Police and the Chief
Commissioner of Victoria Police.

50. That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’s = Source
registration, use and management of human Management

sources, requires the Attorney-General to:

a. table in the Victorian Parliaoment annual and
special reports prepared by the Public
Interest Monitor

b. cause the reports to be published on a
Victorian Government website, subject to any
redactions that the Public Interest Monitor
considers necessary on safety and security
grounds.
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Commission’s

Recommendation implementation
timeframe

51 That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’'s  Source
registration, use and management of human Management

sources, provides that the Chief Commissioner of
Victoria Police has obligations to:

a. notify the Public Interest Monitor of any
application to register a reportable human
source

b. provide all information relevant to the
application, whether supportive or adverse, to
the Public Interest Monitor

c. ensure that any relevant Victoria Police
personnel provide information and answer
guestions relevant to an application when
requested by the Public Interest Monitor

d. provide the Public Interest Monitor with all
information relevant to an emergency
authorisation of a reportable human source
and a report explaining why the
circumstances were exceptional and
compelling and why the threat was imminent

e. respond to the Public Interest Monitor within a
reasonable time after a recommendation has
been made as to whether the recommended
action has been or will be taken, or provide
reasons as to why the recommendation is not
accepted

f.  ensure that Victoria Police personnel provide
all reasonable assistance to support the
Public Interest Monitor in the performance of
its functions.
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Commission’s

Recommendation implementation
timeframe

52. That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’'s  Source
registration, use and management of human Management

sources, provides the Independent Broad-based
Anti-corruption Commission with legislative
functions to:

a. monitor Victoria Police’s compliance with the
human source management framework
recommended by the Commission

b. conductinspections of Victoria Police human
source records at least once every six
months

c. receive and consider reports from Victoria
Police regarding material breaches of
compliance with, or material deviations from,
the human source management framework

d. receive and consider reports from Victoria
Police regarding its management of
confidential or privileged information
obtained from a human source

e. make findings and recommendations to the
Chief Commissioner of Victoria Police.
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Commission’s

Recommendation implementation
timeframe

S3. That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’'s  Source
registration, use and management of human Management

sources, provides the Independent Broad-based
Anti-corruption Commission with all necessary and
reasonable powers required to fulfil its legislative
functions, including the power to:

a. enter any Victoria Police premises, after
notifying the Chief Commissioner of Victoria
Police

b. have full and free access to Victoria Police
human source records and systems

c. make copies of records, in accordance with
appropriate security measures

d. request Victoria Police personnel to answer
guestions and provide documents

e. request further inspection outside the
legislative inspection period to monitor and
assess Victoria Police’s implementation of
any of its recommendations

f.  doany other thing reasonably necessary to
discharge its legislative functions effectively.
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Commission’s

Recommendation implementation
timeframe

54, That the Victorian Government, in developing Human 30 November 2022
legislation for external oversight of Victoria Police’'s  Source
registration, use and management of human Management

sources, provides that the Chief Commissioner of
Victoria Police has obligations to:

a. report regularly (every three or six months) to
the Independent Broad-based Anti-
corruption Commission on any material
breach of, or material deviation from, the
human source management framework
recommended by the Commission, and
explain the circumstances of that breach and
steps taken or planned to rectify the breach
and prevent it recurring

b. report regularly (every three or six months) to
the Independent Broad-based Anti-
corruption Commission on confidential or
privileged information that Victoria Police has
obtained from any human source and how
that information has been or will be dealt
with

c. respond in writing within a reasonable time of
receiving a recommendation of the
Independent Broad-based Anti-corruption
Commission, either to accept the
recommendation or explain why it has not
been accepted

d. implement a recommendation of the
Independent Broad-based Anti-corruption
Commission within a reasonable time of
receiving and accepting it

e. ensure that Victoria Police personnel provide
all reasonable assistance to the Independent
Broad-based Anti-corruption Commission in
the performance of its functions.
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53

56.

58.

Recommendation

That the Victorian Government, in developing
legislation for external oversight of Victoria Police's
registration, use and management of human
sources, requires the Independent Broad-based
Anti-corruption Commission to:

a. reporttothe Attorney-General annually on,
among other things, the performance of its
legislative functions and Victoria Police’s
compliance with the human source
management framework recommended by
the Commission

b. provide special reports to the Attorney-
General on other occasions if the
Independent Broad-based Anti-corruption
Commission deems necessary, or on the
Attorney-General’'s request

c. provide copies of these annual and special
reports to the Minister for Police and the Chief
Commissioner of Victoria Police.

That the Victorian Government, in developing
legislation for external oversight of Victoria Police’s
registration, use and management of human
sources, requires the Attorney-General to:

a. table in the Victorian Parliament annual and
special reports prepared by the Independent
Broad-based Anti-corruption Commission

b. cause the reports to be published on a
Victorian Government welbsite, subject to any
redactions that the Independent Broad-
based Anti-corruption Commission considers
necessary on safety and security grounds.

That the Victorian Government, in developing
legislation for external oversight of Victoria Police’s
registration, use and management of human
sources, allows the Public Interest Monitor and
Independent Broad-based Anti-corruption
Commission to securely share information relevant
to their respective legislative functions regarding
Victoria Police’s use and management of human
sources.

Commission’s
implementation
timeframe

Human 30 November 2022
Source
Management

Human 30 November 2022
Source
Management

Human 30 November 2022
Source
Management
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60.

61.

62.

63

Recommendation

That the Victorian Government, within two years, Funding
ensures that the Public Interest Monitor,

Independent Broad-based Anti-corruption

Commission and Victoria Police are appropriately

funded and resourced to undertake the additional

legislative functions and fulfil associated

obligations that the Commission has

recommended for the external oversight of the use

of human sources.

That the Victorian Government, within two years, Oversight
undertakes a review of institutional and legislative

structures for the oversight of Victoria Police’s

exercise of powers, to ensure that Victoria's police

oversight system is consistent and coherent and

contributes to improved police accountability,

including through outcome-focused monitoring of

police decisions and actions.

That the Victorian Government, within 12 months, Disclosure
introduces a legislative requirement for the
responsible Victoria Police officer to:

a. provide the Victorian Director of Public
Prosecutions with all material obtained
during an investigation that may be relevant
to either the prosecution or the accused
person’s case, except for material that is
subject to a claim of privilege, public interest
immunity, a legislative immunity or
publication restriction

b. notify the Director of the existence and
nature of any material subject to a claim of
privilege, public interest immunity, a
legislative immunity or publication restriction

c. where requested, provide the Director with
any material subject to a claim of privilege,
public interest immunity, legislative immunity
or publication restriction.

Commission’s
implementation
timeframe

30 November 2022

30 November 2022

30 November 2021



Commission’s

Recommendation implementation
timeframe

63. That the Victorian Government, within 12 months, Disclosure 30 November 2021
introduces a legislative requirement for Victoria
Police to complete a disclosure certificate in
summary proceedings when a full brief is served
and in indictable proceedings when a hand-up
brief is served, which describes:

a. relevant material not contained in the brief of
evidence that is subject to a claim of privilege,
public interest immunity, a legislative
immunity or publication restriction

b. the nature of the privilege or immunity claim
or publication restriction in relation to each
item.

A copy of the disclosure certificate should be
provided to the Victorian Director of Public
Prosecutions and served on accused persons.

66. That the Victorian Government, within 12 months, Disclosure 30 November 2021
amends sections 41(e) and 10(e) of the Crwrvrno/
Froceavre Act 2009 (Vic) to clarify that any
information, document or thing that is relevant to
an alleged offence includes any material relevant
to the credibility of a prosecution witness.

67. That the Victorian Government, within six months, Disclosure 31 May 2021
in consultation with the Victorian Director of Public
Prosecutions, Victoria Police, the Victorian courts,
Victoria Legal Aid and other relevant stakeholders:

a. reviews the adequacy of existing court
powers to make non-disclosure orders

b. considers whether a legislative power should
be introduced to empower Victoria Police
and/or the Director to initiate applications for
a court to determine public interest immunity
claims without giving notice to an accused
person.
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Recommendation

Commission’s
implementation
timeframe

77.

86.

65

That the Victorian Government, within six months, Legal
considers whether the Victorian Legal Admissions Profession
Board requires any additional powers to request Regulation

and consider documentation from other agencies
for the purpose of assessing applications for
admission to the legal profession.

If such powers are conferred in Victoria, a Council
of Attorneys-General working group should
consider whether a harmonised approach could be
adopted in all Australian jurisdictions.

That the Victorian Government, within 12 months, Legal
pursues through the Council of Attorneys-General Profession
and the Legal Services Council, an amendment to Regulation
the Legal Profession Uniform Law introducing a

mandatory requirement for lawyers to report the

suspected misconduct of other lawyers. The

Victorian Government should ensure the Victorian

Legal Services Board and Commissioner is

appropriately resourced to implement this

recommendation.

If the amendment incorporating a mandatory
reporting obligation has not been agreed within 12
months, the Victorian Government should, within a
further 12 months, introduce a mandatory reporting
requirement for Victorian lawyers to report the
suspected misconduct of other lawyers.

31 May 2021

30 November 2021
or, if the
amendment has
not been agreed
within 12 months,
by 30 November
2022



Commission’s

Recommendation implementation
timeframe

91. That the Victorian Government, within 18 months, Royal 31 May 2022
amends the /guwirres Act 2074 (Vic) to: Commissions

a. remove the ability for a person to refuse to
comply with a notice to give information to a
royal commission on the basis that the
information is the subject of public interest
immunity

b. insert a provision to make clear that it is not a
reasonable excuse for a person to refuse or
fail to comply with a requirement to give
information (including answering a guestion)
or produce a document or other thing to a
royal commission on the basis that the
information, document or other thing is the
subject of public interest immunity

c. specify that any such information or
document or other thing does not cease to be
the subject of public interest immunity only
because it is given or produced to a royal
commission in accordance with a
requirement under the Act.

92. That the Victorian Government, within 12 months, Special 30 November 2021
develops legislation to establish a Special Investigator
Investigator with the necessary powers and
resources to investigate whether there is sufficient
evidence to establish the commission of a criminal
offence or offences (connected with Victoria
Police’s use of Ms Nicola Gobbo as a human
source) by Ms Gobbo or the current and former
police officers named in the Commission’s final
report or in the complete and unredacted
submissions of Counsel Assisting.

93. That the Victorian Government, in developing the Special 30 November 2021
legislation to establish the Special Investigator, Investigator
requires that the person appointed as the Special
Investigator be an Australian lawyer with at least 10
years' experience in criminal law or a related field.
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94.

95.

96.

67

Recommendation

That, where the Special Investigator compiles a
brief of evidence containing sufficient evidence to
establish the commission of a criminal offence or
offences by Ms Nicola Gobbo or current or former
Victoria Police officers, the Victorian Director of
Public Prosecutions should be responsible for
determining whether to prosecute and, if so, for the
prosecution of the matter under the Aub/ic
Frosecutions Act 71994 (Vic).

That the Victorian Government, in developing the
legislation to establish the Special Investigator,
requires the Special Investigator to report regularly
to the Implementation Monitor proposed in
Recommendation 108 on their progress to establish
their operations, and on the outcomes of their
investigations.

That the Victorian Government, in developing the
legislation to establish the Special Investigator,
requires the Special Investigator to investigate
whether there is sufficient evidence to establish the
commission of misconduct or a breach of discipline
under the Victoriao Police Act 2075 (Vic) (connected
with Victoria Police’s use of Ms Nicola Gobbo as a
human source) by current Victoria Police officers
named in the Commission’s final report or in the
complete and unredacted submissions of Counsel
Assisting.

Special
Investigator

Special
Investigator

Special
Investigator

Commission’s
implementation
timeframe

30 November 2021

30 November 2021

30 November 2021



97.

98.

Recommendation

That the Victorian Government, in developing the
legislation to establish the Special Investigator,
empowers the Special Investigator to investigate:

a. whether there is sufficient evidence to
establish the commission of a criminal
offence or offences (connected with Victoria
Police’s use of Ms Nicola Gobbo as a human
source) by any current or former Victoria
Police officers other than those named in the
Commission’s final report or in the complete
and unredacted submissions of Counsel
Assisting

b. whether there is sufficient evidence to
establish the commission of misconduct or a
breach of discipline under the Victoria FPorice
Act 2075 (Vic) (connected with Victoria
Police’s use of Ms Gobbo as a human source)
by any current Victoria Police officers other
than those named in the Commission’s final
report or in the complete and unredacted
submissions of Counsel Assisting.

That the Victorian Government, in developing the
legislation to establish the Special Investigator,
provides the Special Investigator with all necessary
and reasonable powers required to fulfil their role
in investigating misconduct or breaches of
discipline, including but not limited to the power to
direct any police officer to give any relevant
information, produce any relevant document or
answer any relevant question during a disciplinary
investigation.

Any information, document or answer given in
response to such a direction should not be
admissible in evidence before any court or person
acting judicially, other than in proceedings for
perjury or for a breach of discipline.

To support the Special Investigator’s powers, the
failure of an officer to comply with a direction from
the Special Investigator should itself constitute a
breach of discipline.

Commission’s
implementation
timeframe

Special 30 November 2021
Investigator

Special 30 November 2021
Investigator
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99.

102.

108.

104.

69

Commission’s

Recommendation implementation
timeframe

That the Victorian Government, in developing the Special 30 November 2021
legislation to establish the Special Investigator, Investigator

empowers the Special Investigator to lay

disciplinary charges against relevant police

officers if satisfied there is sufficient evidence to do

SO.

That the Victorian Government ensures that under  Records No specified
the Pubric Recoradls Act 7973 (Vic), the Commission’'s Management  timeframe
records be unavailable for public inspection for 75

years, subject to: any order of the Supreme Court

of Victorig; the legislation providing the Special

Investigator and the Independent Broad-based

Anti-corruption Commission with access to the

records; or any decision of the responsible Minister

under section 9(2)(b) of the Act to permit all or any

of the records to be open for inspection by any

specified person or class of persons.

That the Victorian Government, in developing the Special 30 November 2021
legislation to establish the Special Investigator, Investigator
ensures that the legislation:

a. givesthe Special Investigator full and free
access to the Commission’s records

b. requires the Special Investigator to establish
appropriate security arrangements for
access to and the management of such
records.

The Victorian Government should also ensure that
the Independent Broad-based Anti-corruption
Commission has a legislative entitlement to obtain
full and free access to the Commission’s records.

That the Department of Premier and Cabinet Records Ongoing
notifies Victoria Police of any court order or request Management

to access the closed records of the Commission,

except in relation to requests made by the Special

Investigator or Independent Broad-based

Anti-corruption Commission.



107.

108.

Recommendation

That the Victorian Government, within three Governance
months, establishes an Implementation Taskforce,

chaired by a senior executive of the Department of

Justice and Community Safety, with responsibility

for coordinating and completing implementation of

the Commission’s recommendations. The

Taskforce should:

a. consist of members from the Department of
Justice and Community Safety, Department
of Premier and Cabinet, Victoria Police, the
Victorian Office of Public Prosecutions, the
Special Investigator and other relevant
stakeholders

b. engage regularly with, and report formally
and informally to, the Implementation Monitor
proposed in Recommendation 108 throughout
the implementation process.

That the Victorian Government, within three Governance
months, appoints an independent Implementation

Monitor to monitor the implementation of the

Commission’s recommendations until

implementation is completed.

Commission’s
implementation
timeframe

28 February 2021

Delivered

28 February 2021

Delivered
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109.

1O.

71

Commission’s

Recommendation implementation
timeframe

That the Victorian Government, in establishing the Governance No specified
role of the Implementation Monitor, provides the timeframe
Implementation Monitor with the support of a small

secretariat located within the Department of

Justice and Community Safety, and all necessary

and reasonable legislative powers required to fulfil

their role, including the power to:

a. assessthe implementation of the
Commission’s recommendations throughout
the implementation process, not only once
responsible agencies have reported on the
completion of implementation

b. access Implementation Taskforce documents
and attend meetings of the Implementation
Taskforce

c. indicate to responsible agencies the extent to
which their implementation of the
Commission’s recommendations is
considered adequate

d. request regular reports from Victoria Police
on its progress in fulfilling its ongoing
disclosure obligations to potentially affected
persons identified by the Commission

e. request reports from the Special Investigator
on progress to establish their operations and
the outcomes of their investigations

f.  request reports from the Chief Commissioner
of Victoria Police on the progress and
outcomes of any disciplinary proceedings
arising from the Special Investigator’s
disciplinary investigations.

That the Victorian Government, in establishing the Reporting No specified
role of the Implementation Monitor, requires it to timeframe
report to the Attorney-General annually, or more

frequently as it deems necessary, on the progress

of the implementation of the Commission’s

recommendations, the adequacy of

implementation and what further measures may

be required to ensure the Commission’s

recommendations are implemented fully within the

specified timeframes.



m.

Recommendation

That the Attorney-General reports annually to the Reporting
Victorian Parliament on the progress of the

implementation of the Commission’s

recommendations, until implementation is

complete.

Commission’s
implementation
timeframe

Ongoing until
implementation
complete
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Appendix D - Recommendations directed to
other stakeholders

The Commission’s final report included 111 recommendations. The following table sets out the
Commission’s implementation timeframes against each recommendation that all agencies are
responsible for implementing. Unless otherwise indicated in the table, the implementation of each
recommendation is on track at the time of releasing this response.

. Commissioner’s
Responsible | Reform

Recommendation implementation

agenc area .
9 y timeframe

2. That the Victorian Bar Council, Victorian Bar  Legal 28 February 2021
within three months, considers Profession
removing Ms Nicola Gobbo from the Regulation Delivered

Victorian Bar Roll, including by any
necessary amendment to the
Victorian Bar Constitution.

4, That the Chief Commissioner of Victoria Governance 28 February 2021

Victoria Police, within three months: Police
Delivered
a. takes steps to ensure that
Victoria Police’s organisational
and executive structure
enables the role of Executive
Director, Legal Services to
provide independent legal
advice to Victoria Police
Executive Command (or
creates an alternative senior
legal advisory role for this
purpose)

b. considers whether limits should
be placed on the maximum
time a person may spend in
the position of Executive
Director, Legal Services (or any
alternative senior role created
within Victoria Police for the
purpose of providing
independent legal advice to
Executive Command).
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Recommendation

Reform
area

Responsible

agency

Commissioner’s
implementation
timeframe

That Victoria Police provides
monthly progress reports to the
Implementation Taskforce proposed
in Recommendation 107, regarding
its progress in fulfilling its ongoing
disclosure obligations to potentially
affected persons identified by the
Commission. These reports should
also be made available to the
Implementation Monitor proposed in
Recommendation 108.

That Victoria Police, within three
months and consistent with its
Cooabiity Flarn 2076-2025,
establishes clear processes for the
review and amendment of human
source management policies and
procedures, including processes for:

a. seeking and incorporating
operational input from police
officers involved in human
source management

b. disseminating and
communicating policy and
procedural changes so that all
relevant officers receive timely
and accurate advice about
impending change

c. Reviewing and evaluating
policies and procedures on an
annual basis to ensure its
human source management
practices are responsive to
emerging risks, changes to the
operating environment and
changes to any relevant
legislation; and are consistent
with Victoria Police’s human
rights obligations under the
Charter of Human Rights and
Responsibilities Act 2006 (Vic).

Victoria Disclosure

Police

Victoria Human

Police Source
Management

Ongoing

28 February 2021

Delivered

74



19.

75

That Victoria Police, within 12 Victoria
months, implements changes to its Police
decision-making model and

associated requirements in the

Human Source Policy, on an interim

basis until the legislation proposed

in Recommendation 8 comes into

force. The Human Source Policy

should:

a. provide that the Assistant
Commissioner, Intelligence and
Covert Support Command, is
responsible for decisions to
register Category 1-3
human sources and to
disseminate confidential or
privileged information
obtained from any human
source

b. provide that the Central
Source Registrar is responsible
for the registration of human
sources other than Category 1-
3 human sources

c. require the Assistant
Commissioner to consider
formal legal advice in deciding
whether to authorise the
registration of a Category 1
human source or to
disseminate confidential or
privileged information, and to
consider other specialist
advice as required in deciding
whether to register a Category
2 or 3 human source

d. replace the requirement for
officers to seek approval from
the Human Source Ethics
Committee to ‘approach’ a
prospective Category 1-3
human source with a
requirement for the handling
team to consult with the
Human Source Management
Unit before approaching such
a prospective source

Human
Source
Management

30 November
2021



Commissioner’s
implementation
timeframe

Responsible | Reform

Recommendation
agency area

e. remove Category 4 human
sources as a separate
category under the Human
Source Policy.

20. That Victoria Police, within 12 Victoria Human 30 November
months: Police Source 2021
Management

a. implements changesto its
Human Source Policy to
include a statement of the
organisation’s objectives and
guiding principles for the
registration, use and
management of human
sources, including but not
limited to principles of integrity,
necessity and proportionality,
accountability, effectiveness,
consistency, and safety and
sensitivity

b. obtains operational input to
inform the development of
these objectives, principles and
associated guidance.

21. That Victoria Police, within 12 Victoria Human 30 November
months, implements changes to its Police Source 2021
Human Source Policy to provide Management

practical examples of the ways in
which human source management
can engage and limit the human
rights set out in the Charter of
Human Rights and Responsibilities
Act 2006 (Vic), and guidance for
police officers in considering
whether the use of a human source
is necessary and proportionate.
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Responsible

Recommendation
agency

Reform
area

Commissioner’s
implementation
timeframe

22,

77

That Victoria Police, within 12 Victoria
months, implements changes to its Police
Human Source Policy to provide

practical guidance to assist police

officers to identify potentially

confidential or privileged

information. This guidance should

include advice and examples

relating to:

a. thetypes of occupations and
professional relationships that
attract legal obligations of
confidentiality or privilege

b. the exceptions to legal
obligations of confidentiality or
privilege and when these may
apply

c. the implications of using
confidential or privileged
information, including the
potentially adverse
consequences for any resulting
investigations, prosecutions or
convictions

d. when and how to seek further
advice, including from the
Human Source Management
Unit.

Victoria Police should seek legal
advice from its Legal Services
Department or the Victorian
Government Solicitor’s Office in
developing this guidance.

Human
Source
Management

30 November
2021



23.

24.

25.

Responsible

Recommendation
agency

That Victoria Police, within 12
months, implements changes to its
Human Source Policy to provide
clear requirements and instructions
to police officers on the use and
handling of confidential and
privileged information, including in
relation to the quarantine, retention,
dissemination and destruction of
such information.

Victoria
Police

Victoria
Police

That Victoria Police, within 12
months, implements changes to its
Human Source Policy to require
that:

a. when dealing with human
sources involving legal
obligations of confidentiality or
privilege, the
Acknowledgement of
Responsibilities must clearly
set out any limitations on the
information a human source
can provide

b. police officers must not
actively, without appropriate
authority, seek information
from a human source that
would cause the human source
to breach a legal obligation of
confidentiality or privilege.

That Victoria Police, within 12
months, implements changes to its
Human Source Policy to provide
clear instructions and practical
guidance on the circumstances in
which it may be appropriate to
dispense with the requirement for a
sterile corridor and the measures
that officers should adopt to
manage the associated risks.

Victoria
Police

Commissioner’s
implementation
timeframe

Reform
area

Human 30 November
Source 2021
Management

Human 30 November
Source 2021
Management

Human 30 November
Source 2021
Management
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. Commissioner's
Responsible | Reform

Recommendation implementation

agenc area .
9 Y timeframe

26. That Victoria Police, within two years, = Victoria Human 30 November
establishes an organisational model  Police Source 2022
for the registration, use and Management

management of human sources that
provides for:

a. the management of all human
sources by dedicated source
teams

b. centralised internal oversight
of the management of human
sources by the Human Source
Management Unit, the Central
Source Registrar and the
Assistant Commissioner,
Intelligence and Covert
Support Command.

27. That Victoria Police, within two years,  Victoria Human 30 November
removes the roles of Officer in Police Source 2022
Charge and Local Source Registrar Management

from its decision-making process
and organisational model for the
registration, use and management
of human sources.

28. That Victoria Police, within two years,  Victoria Human 30 November
introduces requirements limiting the  Police Source 2022
maximum time that police officers Management

can hold positions within dedicated
source teams and the Human
Source Management Unit to five
years.
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Commissioner’s
implementation
timeframe

Responsible | Reform

Recommendation
agency area

29. That Victoria Police, within two Victoria Human 30 November
years: Police Source 2022
Management

a. develops a prevention and
detection strategy to mitigate
the risk of misconduct and
corruption that may arise from
the implementation of a
centralised and dedicated
human source management
model, taking into account the
Commission’s findings and
those of previous inquiries

b. ensuresthat this strategy is
regularly reviewed and refined
as part of Victoria Police’s
strategic management of this
high-risk area of policing.

30. That Victoria Police, within 12 months = Victoria Human 30 November
and as part of its current work to Police Source 2021
improve its human source risk Management

assessments, develops guidance on
how to assess:

a. the source and nature of
information reasonably
expected to be provided by a
human source, to identify
whether that information could
be confidential or privileged

b. the risks that the use of a
human source could pose to
the proper administration of
justice

c. the engagement of any human
rights set out in the Charter of
Humarn Righits and
Responsbriities Act 2006 (Vic),
including how any limitation is
reasonable, necessary and
proportionate in the
circumstances.
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31.

32.

81

Recommendation

That Victoria Police, within three
years, engages an independent
expert to evaluate and report on the
effectiveness of its new human
source management risk
assessment tools, to determine
whether they support effective
identification and management of
risks.

That Victoria Police, within 12
months, implements changes to its
Human Source Policy to provide
clear instructions and practical
guidance about who is responsible
for supervision of the handling team,
why effective supervision is
necessary and how it should be
applied in practice.

Responsible

agency

Victoria
Police

Victoria
Police

Commissioner’s
implementation
timeframe

Reform
area

Human 30 November
Source 2023
Management

Human 30 November
Source 2021
Management



33.

Responsible

Recommendation
agency

That Victoria Police, within 12 Victoria
months, develops guidance in its Police
human source management training

to assist police officers to identify

confidential and privileged

information, focusing on the origin of
information and circumstances in

which such information could be

provided to police, including:

a. how to identify potential legal
obligations of confidentiality or
privilege through the risk
assessment process

b. howto manage any
professional conflicts of
interest that may arise for a
human source with legal
obligations of confidentiality or
privilege.

Victoria Police should seek legal
advice from its Legal Services
Department or the Victorian
Government Solicitor’s Office in
developing this training material.

Reform
area

Human
Source
Management

Commissioner’s
implementation

timeframe

30 November
2021
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Responsible

Recommendation
agency

Reform
area

Commissioner’s
implementation
timeframe

34.

35.

83

That Victoria Police, within 12 Victoria
months, develops guidance in its Police
human source management training

on:

a. the human rights set out in the
Charter of Human Rights and
Responsibilities Act 2006 (Vic)
that are generally engaged by
the management of human
sources, including the right to
life, the right to privacy and the
right to a fair hearing

b. how to assess whether the use
of a human source
unreasonably limits the human
rights of the source or other
people.

Victoria Police should seek input
from the Victorian Equal
Opportunity and Human Rights
Commission in developing and
delivering this training.

That Victoria Police, within 12 Victoria
months, develops and implements Police
training for controllers, the Human

Source Management Unit, the

Central Source Registrar and the

Assistant Commissioner, Intelligence

and Covert Support Command,

focused on effective risk

management, supervision, oversight

and decision making in respect of

the use of human sources. This

training should include guidance on
identifying confidential and

privileged information, and the
circumstances in which such

information could be provided to

police.

Human
Source
Management

Human
Source
Management

30 November
2021

30 November
2021



36.

37.

38.

39.

Recommendation

That Victoria Police, within 12
months, requires all handlers and
controllers to successfully complete
intermediate human source

management training at a minimum.

That Victoria Police, within 12

months, introduces requirements for

mandatory annual human source
management training for all police
officers with human source
management responsibilities and
timely training associated with any
significant policy or legislative
changes.

That Victoria Police, within 12
months, enhances Interpose or
develops some other system for
recording details of the origin of
information provided by human
sources and how it was obtained.

That Victoria Police, within 12
months, reviews the broader
functionality of Interpose to ensure
that it will support the effective

implementation of the Commission’s

recommendations.

Responsible

agency

Victoria

Police

Victoria
Police

Victoria
Police

Victoria
Police

Commissioner’s
implementation
timeframe

Reform
area

Human 30 November
Source 2021
Management

Human 30 November
Source 2021
Management

Human 30 November
Source 2021
Management

Human 30 November
Source 2021
Management
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Commissioner’s
implementation
timeframe

Responsible | Reform

Recommendation
agency area

40. That Victoria Police, within 12 Victoria Human 30 November
months, implements changes to its Police Source 2021
Human Source Policy and Management

associated processes to:

a. provide for six-monthly
compliance audits of human
source files at all risk levels by
the Compliance and Risk
Management Unit within the
Intelligence and Covert
Support Command

b. clearly set out the compliance
monitoring functions of both
the Compliance and Risk
Management Unit and the
Human Source Management

Unit.
41, That Victoria Police, within 12 Victoria Human 30 November
months, implements changes to its Police Source 2021
Human Source Policy and Management
associated processes to require

that:

a. the results of human source
management audits be
reported to the Assistant
Commissioner, Intelligence and
Covert Support Command

b. any system-wide risks or major
failings that are identified
through human source
management audits be
reported to the Victoria Police
Audit and Risk Committee.
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. Commissioner's
Responsible | Reform

Recommendation implementation

agenc area .
9 Y timeframe

42, That Victoria Police, within three Victoria Human 28 February 2021
months, establishes a strategic Police Source
governance committee to: Management Delivered

a. contribute to the development,
and oversee Victoria Police’s
implementation of, the human
source management reforms
recommended by the
Commission

b. identify, address and monitor
emerging risks, issues and
opportunities in Victoria
Police’s human source
management program and
provide strategic advice to the
Assistant Commissioner,
Intelligence and Covert
Support Command and Deputy
Commissioner, Specialist
Operations

c. be responsible for strategic
planning for Victoria Police’s
human source management

program.

57. That Victoria Police, within three Victoria Human 28 February 2021
months, implements changes to its Police Source
Human Source Policy to require that Management Delivered

all human sources are informed
upon registration that they are able
to make complaints to the
Independent Broad-based
Anti-corruption Commission, which
may be confidential if they wish.
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Commissioner’s
implementation
timeframe

Responsible | Reform

Recommendation
agency area

59. That the Public Interest Monitor and PIM, IBAC Oversight 30 November
the Independent Broad-based 2022
Anti-corruption Commission, within
two years and prior to the
commencement of the proposed
new legislation for external oversight
of Victoria Police’s registration, use
and management of human sources,
implement appropriate security
protocols and infrastructure to
securely receive, share, store and
dispose of sensitive human source
information.

64. That Victoria Police, within 12 Victoria Disclosure 30 November
months, amends its internal policies Police 2021
and procedures to align with the
legislative changes proposed in
Recommendations 62 and 63. These
amendments should include
guidance for the responsible Victoria
Police officer on disclosure
obligations and how to describe
withheld materials in the proposed
disclosure certificate.

Victoria Police should consult with
the Victorian Director of Public
Prosecutions in developing these

amendments.
65. That the Victorian Director of Public DPP Disclosure 30 November
Prosecutions, within 12 months, 2021

amends the Policy of the Director of
Public Prosecutions for Victoriato
align it with the legislative changes
proposed in Recommendations 62
and 63.
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68.

Recommendation
agency

That the Victorian Director of Public
Prosecutions, Victoria Police, the
Victorian Government Solicitor’s
Office and any other relevant
stakeholders work together to
establish clear protocols and
procedures, within 12 months, to
facilitate effective engagement with,
and resolution of, complex issues
arising from disclosure obligations
and public interest immunity claims.

DPP, Victoria
Police, VGSO

These protocols and procedures
should:

a. ensure Victoria Police has
adeqguate and early support,
including legal advice, when
making complex decisions
about relevant and disclosable
information that may be
subject to public interest
immunity

b. tailorthe level of support
provided to Victoria Police, to
enable greater support in
cases involving complex public
interest immunity and
disclosure issues

c. ensure the Director’s
independence is maintained
and potential conflicts of
interest are avoided.

Responsible

Commissioner’s
implementation
timeframe

Reform

area

30 November
2021

Disclosure
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Recommendation

Commissioner’s
implementation
timeframe

Reform
area

Responsible

agency

69. That the Victorian Director of Public
Prosecutions, within 12 months,
amends the Policy of the Director of
Public Prosecutions for Victoriato
provide appropriate guidance on
when and how the Director can be
consulted by Victoria Police in
relation to complex issues arising
from disclosure obligations and
public interest immunity claims.
These amendments should reflect
the protocols and procedures
proposed in Recommendation 68.

70. That Victoria Police, within 12
months, amends its internal policies
and procedures to provide
appropriate guidance on when and
how Victoria Police can consult the
Victorian Director of Public
Prosecutions in relation to complex
issues arising from disclosure
obligations and public interest
immunity claims. These
amendments should reflect the
protocols and procedures proposed
in Recommendation 68 and the
need for police officers to obtain
early legal advice when potentially
complex disclosure and public
interest immunity issues arise; and
provide a clear framework for
seeking that advice.

71. That Victoria Police, within six
months, implements the measures it
has proposed to improve training
and support for police officers
regarding their disclosure
obligations, across all levels of the
organisation.
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72.

73.

Recommendation

That Victoria Police commissions
two independent reviews of the
measures implemented in
Recommendation 71, to ensure that
they adequately reflect any
applicable changes to law and
policy and are effective in improving
police officers’ understanding of
their disclosure obligations. The
reviews should be undertaken as
follows:

a. aninitial independent external
review within two years of
implementation

b. an additional independent
external review within five
years of the initial review.

That Victoria Police commissions
two independent reviews of the
implementation of its dedicated
disclosure officer initiative, to ensure
that it is effective in improving
disclosure processes and practices.
The reviews should be undertaken
as follows:

a. aninitial independent external
review within two years of
implementation

b. an additional independent
external review within five
years of the initial review.

Responsible

agency

Victoria
Police

Victoria
Police

Reform
area

Disclosure

Disclosure

Commissioner’s
implementation
timeframe

First review within
two years of
implementation
of
Recommendation
71 and additional
review within five
years of first
review

First review within
two years of
implementation
of disclosure
officer initiative
and additional
review within five
years of first
review
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74, That Victoria Police, within six Victoria Disclosure 31 May 2021
months, reviews the information Police
management systems it relies on to
fulfill its disclosure obligations, to
assess with specificity:

a. the extentto which the
implementation of recent
system reforms will enable
Victoria Police to fulfil its
disclosure obligations
adequately

b. remaining system gaps and
issues

c. system functionality needed to
address any identified gaps
and issues

d. investment requirements to
develop and implement any
additional system functionality
needed.
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75.

Responsible

Recommendation
agency

That Victoria Police, within three Victoria
months, establishes a disclosure Police
governance committee that has

responsibility for identifying and

monitoring systemic disclosure

issues and overseeing the

development and implementation of

reforms to improve disclosure

processes and practices.

The committee’s membership
should consist of stakeholders with
expertise in policing, disclosure,
public interest immunity and the
conduct of criminal prosecutions,
including the Victorian Office of
Public Prosecutions, the Victorian
Government Solicitor’s Office, the
Department of Justice and
Community Safety, Victoria Legal
Aid and any other relevant legal
profession representatives.

Reform
area

Disclosure

Commissioner’s
implementation

timeframe

28 February 2021

Delivered
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76. That the Victorian Legal Services VLSBC, LIV Legal 31 May 2021
Board and Commissioner, the Law and Victorian = Profession
Institute of Victoria and the Victorian Bar Regulation

Bar work with community legal
services and Victoria Legal Aid to,
within six months, prepare and
distribute communications aimed at
restoring and promoting public and
client confidence in the legal
profession. These communications
should:

a. educate clients and the public
on lawyers' ethical duties and
obligations, particularly in
relation to confidentiality,
conflicts of interest and legal
professional privilege

b. inform clients and the public
about where they can seek
help or advice regarding
concerns they may have about
their lawyer.

78. That the Legal Services Council, Law  Legal Legal 30 November
Council of Australia and Australian Services Profession 2021
Bar Association work together to, Council, Law  Regulation
within 12 months, clarify and Council of
harmonise the duty of confidentiality  Australig,
and its exceptions, as contained in Australian
the Solicitors’ Conduct Rules and the  Bar
Barristers’ Conduct Rules. Association
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Recommendation implementation
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9 Y timeframe

79. That the Law Council of Australia, Law Council Legal 30 November
within 12 months, updates the of Australia Profession 2021
commentary to the Solicitors’ Regulation

Conduct Rules in relation to the duty
of confidentiality and its exceptions,
to include guidance on:

a. the factorsto be considered
when assessing whether a
disclosure of confidential
information is justified

b. where and how a solicitor can
obtain advice on ethics when
considering making a
disclosure

c. stepsto be takento document
the actions taken by a solicitor
regarding the information
received and the disclosure
made

d. any further actions that a
solicitor should take when
considering making a
disclosure.
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Responsible

Recommendation
agency

Reform
area

Commissioner’s
implementation
timeframe

80.

81.

82.

95

That the Victorian Bar, within 12 Victorian Bar
months, prepares guidance in

relation to the duty of confidentiality

and its exceptions, including:

a. the factors to be considered
when assessing whether a
disclosure of confidential
information is justified

b. where and how a barrister can
obtain advice on ethics when
considering making a
disclosure

c. stepsto be takento document
the actions taken by a barrister
regarding the information
received and the disclosure
made

d. any further actions that a
barrister should take when
considering making a
disclosure.

That the Victorian Bar, within six Victorian Bar
months, develops ethics guidance

on specific conflict of interest issues

and scenarios that can arise for

criminal defence barristers.

The Victorian Bar should prepare
this guidance in consultation with
the Criminal Bar Association,
Victoria Legal Aid and other relevant
stakeholders.

That the Law Council of Australig, Law Council
within 12 months, includes specific of Australia
guidance on maintaining

appropriate professional boundaries

in the commentary to the Solicitors’

Conduct Rules.

Legal
Profession
Regulation

Legal
Profession
Regulation

Legal
Profession
Regulation

30 November
2021

31 May 2021

30 November
2021



83.

84.

85.

Recommendation

That the Victorian Bar, within 12
months, develops specific guidance
for barristers on maintaining
appropriate professional
boundaries.

That the Victorian Legal Services
Board and Commissioner, within six
months, issues clear guidance about
how legal ethics education should be
embedded in the four compulsory
fields of continuing professional
development, including through the
use of practical, scenario-based
learning.

That the Legal Services Council, Law
Council of Australia and Australian
Bar Association work together to,
within 12 months, harmonise the
powers held by local regulatory
authorities through the Solicitors’
Continuing Professional
Development Rules, so that policies
and requirements for continuing
professional development can be
made for solicitors as they can
already for barristers.

If this change has not been made
within 12 months, the Victorian
Government should, within a further
12 months, provide the Victorian
Legal Services Board and
Commissioner with the power to
regulate solicitors’ continuing
professional development, as it is
currently able to do in respect of
barristers.

Reform
area

Responsible

agency

Victorian Bar  Legal
Profession
Regulation

VLSBC Legal
Profession
Regulation

Legal Legal

Services Profession

Council, Law  Regulation

Council of

Australia,

Australian

Bar

Association

Commissioner’s
implementation
timeframe

30 November
2021

30 May 2021

30 November
2021 or, if change
has not been
made within 12
months, by 30
November 2022

96



Responsible

Recommendation
agency

Reform
area

Commissioner’s
implementation
timeframe

87. That the Victorian Legal Services VLSBC,
Board and Commissioner, the Victorian Bar,
Victorian Bar and the Law Institute LIV

of Victorig, in consultation with other
relevant stakeholders and prior to
the commencement of the
mandatory reporting obligation
proposed in Recommendation 86,
prepare harmonised guidance and
continuing professional
development activities for the legal
profession to accompany and
support the introduction of @
mandatory reporting requirement.

88. That the Victorian Legal Services VLSBC
Commissioner, within 12 months,
revokes the Instrument of Delegation
conferred on the Victorian Bar for
receiving and handling complaints
regarding barristers and resumes
that function.
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Legal
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Regulation

Priorto
implementation
of
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30 November
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89.

90.

Responsible | Reform

Recommendation
agency area

That the Victorian Bar and the Law Victorian Bar  Legal
Institute of Victoria, within six and LIV Profession
months, assess the awareness level, Regulation
use and views of the ethical, health

and wellbeing support services and

resources offered to their members.

If the awareness levels and usage

are found to be low, the Victorian

Bar and the Law Institute of Victoria

should review the quality of the

services and resources and improve

marketing and communications to

ensure members are aware of the

useful supports available.

The Victorian Bar and the Law
Institute of Victoria should regularly
review the effectiveness of these
services and resources (at least
every two years) and update them
as required to meet the needs of

members.

That Victoria Police, within 12 Victoria Legal
months, amends the Victoria Police Police Profession
Manualand relevant training Regulation

materials to comprehensively set out
obligations under section 464C of
the Crimes Act 7958 (Vic) and the
Chaorter of Hurmarn Rights and
Resoonsbiitries Act 2006 (Vic)
related to the right of a person in
police custody to communicate with
alawyer.

Victoria Police should undertake this
work in consultation with relevant
stakeholders including Victoria
Legal Aid, the Department of Justice
and Community Safety, Law Institute
of Victoriq, Victorian Bar, Federation
of Community Legal Centres and
Victorian Aboriginal Legal Service.

Commissioner’s
implementation
timeframe

31 May 2021

30 November
2021
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Commissioner’s

Reform . .
implementation

area

Responsible

Recommendation
agency

100.

101.

105.

99

That the Chief Commissioner of
Victoria Police ensures that a
suitably qualified, independent
authorised person, who is not a
police officer, determines any
disciplinary charges laid by the
Special Investigator.

That the Chief Commissioner of
Victoria Police reports to the Special
Investigator and Implementation
Monitor proposed in
Recommendation 108 on the
outcome of any disciplinary
proceedings arising from the Special
Investigator’s investigation of
current Victoria Police officers.

That Victoria Police and the
Victorian Director of Public
Prosecutions, within three months, in
accordance with their ongoing
disclosure obligations, apply the
Commissioner’s determinations in
relation to the public interest
immunity claims (or as otherwise
determined by a court) over the
complete and unredacted
submissions of Counsel Assisting,
and, where relevant, facilitate
disclosure of these revised versions
of the submissions to potentially
affected persons.

Victoria
Police

Victoria
Police

Victoria
Police

Special
Investigator

Special
Investigator

Disclosure

timeframe

Following
completion of
investigations by
the Special
Investigator

Following
completion of
investigations by
the Special
Investigator

28 February 2021

Delivered



106.

Responsible

Recommendation
agency

That Victoria Police and prosecuting  Victoria
agencies, within six months, make all  Police
reasonable attempts to advise the

887 people whose cases may have

been affected in the manner

identified in R v Szabo that their

cases may have been affected by Ms

Nicola Gobbo’'s conduct as a human

source, and facilitate ongoing

disclosure of relevant information to

those persons.

Reform
area

Disclosure

Commissioner’s
implementation

timeframe

31 May 2021

100
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