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Summary

The Victorian government is implementing comprehensive reforms to taxi regulation in response to the recommendations of the Taxi Industry Inquiry (TII)
.  The key objective of the reform program is to improve customer service by enabling greater competition in the industry. An additional objective is to improve the relative position of taxi drivers within the industry.  The TII highlighted the highly unequal bargaining position of drivers vis-a-vis operators and the very low level of remuneration typically received by drivers.  It also pointed to a number of industry practices which unfairly disadvantage drivers.

In response to these observations, the TII recommended (see recommendations 5.11 and 5.12) that a mandatory driver agreement should be adopted, that this agreement should recognise that the two parties (i.e. operators and drivers) do not have equal bargaining power and should provide for a fairer revenue sharing arrangement by establishing that drivers must receive a minimum 55% share of fare box revenue. Recommendation 5.12 sets out a core range of provisions for inclusion in the driver agreement.  

The government has responded to these recommendations by adding Section 162L to the Transport (Compliance and Miscellaneous) Act 1983.  This section empowers the Taxi Services Commission (TSC) to make an Order by publication in the Government Gazette "implying" certain conditions to be included in every driver agreement.  That is, these conditions are deemed to form part of every driver agreement made, regardless of whether they have been included explicitly in the text of the agreement.  The section also specifically creates one implied condition – that at least 55% of the gross fares received during a shift must be retained by the driver.

Regulation that addresses market conditions in which there is a substantial asymmetry in bargaining power between the parties generally seeks to achieve both efficiency and equity objectives.  That is:

· regulating to correct, or counteract, the unequal bargaining positions of the parties can improve the functioning of the market, enabling it to better meet customer demand (in this case, for better quality taxi services); and

· at the same time, regulation may, by improving outcomes for the weaker party, achieve outcomes that are widely seen within society as being more equitable.

The objectives of the currently proposed Order embrace both of these elements.

Three options have been identified that could substantially achieve these objectives, as follows:
· specification of standards in respect of a limited number of aspects of the relationship between operator and driver as being implied conditions, to be implemented in conjunction with a revised version of the current TSC Model Bailment Agreement (henceforth "driver agreement");

· specification of standards in respect of all significant elements of the relationship between operators and drivers in implied conditions; and

· reliance on an updated version of the model bailment agreement (now driver agreement) in the first instance, together with enhanced monitoring arrangements, with the section 162L powers to specify implied conditions to be used only in the event that industry practice does not meet the desired standards.

Given the dual objectives of the Order, a balanced approach is required on the question of the extent of the interventions that will be made in the contracting relationship between operators and drivers. Too great a degree of intervention could create rigidities that may have significant implications in cost and time, while a too light handed approach would be unlikely to achieve the underlying objectives being sought.

Section 162L, which was recently incorporated into the Transport (Compliance and Miscellaneous) Act 1983, provides the mechanism by which certain provisions can, in effect, be made into compulsory elements of all agreements between drivers and operators. Option 1 addresses all but one of the issues nominated by the TII in its recommendation 5.12 as being required inclusions in a mandatory driver agreement
 and also includes a small number of additional matters which subsequent consultation has suggested constitute significant areas of concern and should also be included. If adopted, this option would also be expected to be implemented in conjunction with the publication by the TSC of a revised model driver agreement.

Option 2 differs in adopting a more interventionist approach, in that the proposed Order would require all matters included in the current TSC model bailment agreement to be addressed explicitly in all driver agreements, while also adding a small number of additional specific requirements.

Option 3, by contrast, would represent a light handed approach, relying on the combination of the currently legislated requirement that the driver receive 55% of gross fares and publication by the TSC of an updated model driver agreement which would include all of the matters that would be nominated as implied conditions under option 1, but would not formally make the adoption of these provisions mandatory.

A significant issue identified in respect of option 3 was that there is currently no explicit definition in the legislation of the term "gross fares" contained in section 162L. This means that there would be room for significant ambiguity and dispute between the parties as to the specific meaning to be accorded to this phrase and, by implication, as to the amounts that drivers should receive in practice.

Moreover, as set out in section 4, the incremental cost of conforming with a compulsory third-party property insurance requirement (as recommended by the TII) will be significant in the case of operators that do not currently have formal insurance arrangements in place. Given this, and the fact that it is believed that a large proportion of operators currently fall into this category, it is likely that the adoption of option 3's light handed approach would result in the continuation of the circumstances in which a significant proportion of operators did not have adequate third-party property insurance and, as a result, that significant numbers of taxi drivers would continue to be pursued for recovery of costs incurred by the insurers of third parties who had been involved in collisions with their taxis. Given the prominence that was according to this issue in the course of the TII enquiry, such an outcome would arguably not be consistent with the achievement of the underlying objectives of adopting the proposed order.

This suggests that the choice to be made is between options 1 and 2. In practice, there is arguably limited difference between these two options. This is because, while option 2 would formally require a much wider range of matters to be included within all driver agreements, the continued use of a model driver agreement under option 1, to be updated and republished by the TSC, would mean that in practice most of the driver agreements concluded would make reference to all of these matters.  Moreover, there would be little difference in terms of the matters in respect of which specific requirements were set out in the implied conditions under the two options.

At the margin, it is considered that Option 1 is preferred because it combines protection for taxi drivers in respect of a range of core conditions with a minimum necessary level of interference in the freedom to contract of operators and drivers.

Key areas in respect of which stakeholder comment is requested

The range of implied conditions proposed under Option 1 are essentially derived from the findings of the TII.  However, there are necessarily different possible specifications of many of these provisions.  Thus, while the form of these provisions set out above is consistent with the TSC's currently preferred view on these matters, stakeholder comment is particularly sought on different options that may be considered preferable.  You are requested to explain any views in this regard by explaining why you believe an alternative specification of the particular implied condition would be preferable.   Key areas in which different options appear to exist are the following:

· The required level of mandatory third party property insurance coverage;

· The definition of "gross fares" used in determining payments to bailee drivers;

· The required qualifications (i.e. number of shifts per week) for eligibility for unpaid annual leave;

· The extent of the record-keeping and reporting requirements established in respect of driver payments; and

· The timeframe for payment of bailment fees.

However, you should highlight any other areas in which you believe an alternative specification should be preferred.

Contents


61.
Introduction


72.
Nature and extent of the problem


153.
Options to achieve the identified regulatory objectives


164.
Specification of a limited number of implied conditions


164.1.
Description of the option


174.2.
Expected benefits


234.3.
Expected costs


325.
Specification of all significant aspects of the driver agreement as  implied conditions


325.1.
Description of the option


335.2.
Expected benefits of the option


345.3.
Expected costs of the option


366.
Reliance on a revised model bailment agreement


366.1.
Description of the option


366.2
Expected benefits of the option


376.3.
Expected costs of the option


387.
Conclusion


408.
Implementation and enforcement


419.
Consultation


4210.
Statement of compliance with National Competition Policy


44Appendix 1:  Draft Notice for Publication




1.
Introduction

The Victorian government is implementing a comprehensive program of reform of the regulation of the taxi industry in response to the recommendations of the taxi industry inquiry (TII) conducted during 2011 and 2012
.  The key objective of the reform program is to improve customer service by enabling greater competition in the industry. An additional objective is to improve the relative position of taxi drivers within the industry.  The TII highlighted the highly unequal bargaining position of drivers vis-a-vis operators and the very low level of remuneration typically received by drivers.  It also pointed to a number of industry practices which unfairly disadvantage drivers.

In response to these observations, the TII recommended that new legislation governing the taxi industry should provide for implied conditions to be established, which would form part of all driver agreements between taxi drivers and operators.  These implied conditions would act to protect the interests of taxi drivers in key areas.  

The government has responded to these recommendations by adding Section 162L to the Transport (Compliance and Miscellaneous) Act 1983.  This section empowers the Taxi Services Commission (TSC) to make an Order by publication in the Government Gazette implying certain conditions to be included in every driver agreement.  The section also specifically creates one implied condition – that at least 55% of the gross fares received during a shift must be retained by the driver.
This RIS discusses the content of the Order proposed to be made pursuant to these powers.
2.
Nature and extent of the problem

Unequal bargaining power

The fundamental problem which the adoption of compulsory, or "implied", conditions in all driver agreements by regulation seeks to address is that of the substantial inequality in bargaining power between bailee taxi drivers, on the one hand, and taxi operators on the other.  
Box 1: Categories of taxi driver

The owner of a taxi licence may choose to drive the taxi himself (be an "owner driver") or to lease, or assign, the licence to a taxi operator.  The operator, in turn, may choose to drive the taxi himself or to contract with "bailee taxi drivers" to drive the taxi.  The bailee taxi driver drives the taxi in return for either a fixed share of the revenue earned (commonly 50%) or in return for a fixed payment per shift to the operator.

The focus of the proposed Order, and of this RIS, is on addressing the interests of bailee drivers.  This group differs from the other two groups identified above in that they are simply exploiting their labour and have no ownership interest in the taxi licence or vehicle.  Bailee drivers are extremely common in metropolitan Melbourne, less common in regional cities and considerably less common in regional and rural areas.   
In larger cities and towns, taxis are typically on the road for a large proportion of the day.  This means that a single taxi is likely to have several drivers.  It also means that, in many cases, licence-owners and operators (assignees) may both drive the taxi themselves and employ bailee drivers.

A substantial proportion of taxi drivers are recent migrants (either permanent or temporary), who are likely to be characterised by limited knowledge of the labour market, limited alternative employment opportunities and financial vulnerability.  They have little or no union coverage and, hence, must negotiate as individuals with taxi operators, many of whom operate relatively large scale businesses.  All of these factors contribute to the weak bargaining position of taxi-drivers vis-a-vis taxi operators. Moreover, the very high rate of turnover among taxi drivers contributes significantly to the maintenance of this imbalance over time, as well as the practical difficulties faced by taxi drivers in organising to represent their interests collectively.  

The TII discusses this inequality in its Draft Report:

"... a number of submissions pointed to inequities and inefficiencies in the current arrangements. The ESC argues that:

The key issue with bailment agreements is the uneven bargaining power of the respective parties …This power imbalance leads to bailment agreements that result in below minimum wage remuneration outcomes for drivers.

Other factors that contribute to the poor bargaining position of drivers are their relative inexperience and financial vulnerability and the lack of an organised and cohesive body to represent their interests. On the other hand, the interests of taxi operators appear to be much better represented and reflected in bailment agreements. As the ESC points out:

The VTA agreement has the potential to be balanced in favour of operators, particularly for terms and conditions in which the industry benchmark is not well established. For example, the VTA agreement includes an accident surcharge, whereby drivers are liable to contribute towards the costs of an incident occurring during their shift."  (p 278)."
Both the recent taxi industry inquiry and numerous previous investigations of the taxi industry have highlighted the low rates of remuneration and lack of bargaining power of taxi drivers, many of whom face limited alternative labour market opportunities.  This often results in employment arrangements that are widely viewed as harsh and unfair.  Recommendation 5.11 of the TII Final Report states:
"Bailment agreements should be replaced with a fairer Driver Agreement for drivers who are engaged by permit holders to drive their vehicles. New legislation should be passed to require all permit holders to engage taxi drivers under the new Driver Agreement (unless the drivers are otherwise engaged as employees). The Driver Agreement should be drafted recognising that the parties to the agreement do not have equal bargaining power and should provide a better revenue sharing arrangement for drivers by establishing a minimum percentage of 55 per cent of the fare box revenue to be provided to the driver."  (Final Report, p 23).
The problem of unequal bargaining power potentially has both economic efficiency and equity aspects.

Efficiency issues

One key dynamic that may give rise to a loss of economic efficiency problems involves one party (here taxi drivers) being unable to reasonably obtain the market information they need to make well-informed decisions about whether proposed agreements are consistent with their best interests. In such a context, asymmetric information is a significant contributor to the inequality in bargaining power between the parties.  Regulatory action which acts to improve the information available to the less well-resourced party in negotiations can potentially yield economic efficiency gains, to the extent that it enables them to make decisions that are consistent with their own best interests. Such regulatory action often includes the specification of certain information that must be disclosed by the other contracting party prior to any contract being agreed.   

Alternatively, the government may provide information directly. For example, the Victorian Owner Drivers And Forestry Contractors Act 2005 seeks to improve the position of certain small-scale independent road freight contractors (i.e. owner drivers) in their negotiations with hirers. Under a code made under the authority of this Act, certain forms of conduct are identified as being likely to be found to be unconscionable, while certain other arrangements between hirers and contractors is identified as constituting best practice.
Equity issues

Even where it is not necessarily the case that lack of information causes one group to act contrary to its own interests, regulatory action may be taken to improve equity. This may be the case where one party in a particular industry context consistently experiences income levels that are significantly below the equivalent award rates as a result of market negotiations and are seen as failing to meet community standards or expectations. For example, the Second Reading Speech in respect of the Owner Drivers and Forestry Contractors Bill 2005 suggests that the Bill is at least equally concerned with improving equity outcomes for this group as it is in improving safety outcomes.  The Minister stated:

"The purpose of this bill is to provide some basic protections and a framework for effective resolution of disputes to improve the position of vulnerable small businesses, namely, owner-drivers in the transport industry..."

and

"...the low and declining level of earnings of this group are not only unjust and well below an acceptable community standard, but are simply not sustainable, and have serious ramifications for the safety of the drivers themselves and for other road users."

As these quotes suggest, it is often difficult in practice to separate potential efficiency and equity considerations in these contexts. However, the above-mentioned legislation
 provides an example of circumstances in which a group within the labour market that are not formally considered to be employees is nonetheless  likely to be highly dependent upon a single hirer and suffer very poor market outcomes and in which government chooses to intervene to address the efficiency and/or equity issues arising. As discussed below, the position of bailee taxi drivers is, to a large extent, analogous to that of owner-drivers.
TII observations on this issue

The TII discusses the position of taxi drivers vis-a-vis taxi operators at some length in its two reports. Overall, it finds that:
"Generally, taxi drivers work under conditions where they enjoy fewer protections and entitlements than most other workers." (Draft Report, p 92).
According to the TII, consistent data indicates that drivers were, as of 2011, earning between $12 and $14 per hour (excluding GST), with even lower earnings (levels of $10-$12 per hour) being typical for night shifts undertaken early in the week (ibid). Moreover, the TII noted that, from these earnings, drivers must make allowances for GST and income tax, holiday pay, superannuation

and insurance. Even before these allowances are made, the average income of $13 per hour was found to fall well short of the then current minimum wage of $15.51 per hour.

The inquiry report draws a direct link between these poor levels of driver remuneration and economic efficiency problems within the industry:

"Poor driver remuneration contributes to poor service quality outcomes for consumers. As further discussed in chapter 13, poor remuneration contributes to high driver turnover, leading to a regular loss of experienced and knowledgeable drivers. Further, and as discussed in chapter 22, poorly paid drivers have little at stake in the industry. This creates enforcement difficulties and, for some drivers, a culture of non-compliance with regulatory and tax requirements."  (Draft Report, p 93).
The inquiry argues that customer satisfaction with taxi drivers is low, implying that the service provided by the industry is failing to meet consumer expectations.
Previous/current policy provisions

One response to the problems facing taxi drivers implemented to date is the publication of a model bailment agreement.  The Victorian Taxi Association (VTA) first published a model bailment agreement in 1999 and updated the agreement 2002. Subsequently, the then Victorian Taxi Directorate also published a model bailment agreement
.  The promotion of the model agreement was intended to encourage the use of formal, written contractual arrangements between operators and drivers and to ensure that key aspects of the relationship between operator and driver are addressed. This is expected to yield greater understanding of their  rights and obligations for drivers in particular and to yield greater certainty for both parties.

Being "model" agreements, their adoption in practice is non-compulsory. However, responses to the operator survey commissioned by the TII showed that 91% of drivers were employed via a bailment agreement, with 63% of drivers being contracted by the VTD model agreement and 25% of drivers being contracted by the VTA model agreement.
 However, the general problems identified above and, in particular, the specific manifestations of the problems of unequal bargaining power and information asymmetry highlighted below, have arisen and continue to be of concern despite the widespread use of model bailment agreements.  This implies that continued reliance on "light handed" approaches such as this is unlikely to be effective in addressing the identified problems.  That said, it could be anticipated that improvements in the content of these model agreements, so that they explicitly addressed all the key issues highlighted by the TII would have some degree of effectiveness.  Acknowledging this, Option 3, discussed below, is based on such an approach.
Recognising this, some submissions to the TII (notably from community legal centres, which frequently represent drivers) argued that the use of bailment agreements was, in itself, an inappropriate means of regulating the engagement of drivers from the taxi industry and, instead, advocated that legislation should deem taxi drivers to be employees. In fact, the TII itself concluded in its draft report (p 289) that bailment agreements are "an unsatisfactory means of "engaging" drivers". 
However, while generally sympathetic to the concept of requiring drivers to be engaged as employees, the TII found that such a requirement would have a significant impact on taxi operators and their businesses if implemented in the short term. Thus, it recommended as a more feasible approach for immediate term form that drivers and operators should be required to enter into a written agreement that contains, at a minimum, certain "model" terms and conditions to be specified by the government (Draft Report, p 303). These minimum terms and conditions would address the key areas in which drivers have been found to be disadvantaged under the current arrangements. The following highlights key areas which the inquiry found to be particularly problematic in this regard.
Insurance

A fundamental area of concern is that of the provision of third party insurance in respect of damage caused by the taxi.  The Inquiry summarises the problems it identified as follows:
“The inquiry received submissions from community legal centres (CLCs) that assist drivers with legal issues resulting from vehicle accidents.  The CLCs describe cases in which the driver makes regular payments to the operator for vehicle insurance.  This money is paid to taxi clubs.  In the event of an accident, the driver often pays an ‘excess’ of up
to $1,500 and is assured that the taxi club will pay any third party claim for property damage. However, the taxi club often fails to settle any such claims and
the insurer of the third party may issue legal proceedings against the driver months or years later seeking amounts as high as
$20,000.”  (TII Draft Report, p 281).  
In addition, the inquiry reports that a number of operators told it that it is their practice to charge drivers an accident insurance surcharge of between $4 and $8 per shift (Draft Report, p 471).
Thus, it appears that there is a significant incidence of drivers being misled as to the operators insurance status and, in some cases, being charged by the operator for the provision of non-existent insurance services. Importantly, the driver is unable to obtain his own third-party property insurance, even if inclined to do so, since s/he is not the owner of the vehicle.

The TII also notes (Draft Report, p 282) that some submitters, including Suncorp and the Footscray Community Legal Centre, had called for it to be made compulsory for taxi operators to hold third party insurance in order to address these issues.

The inquiry found that, where drivers were pursued by the insurers of vehicles damaged by their taxi, they frequently suffered substantial stress and hardship, particularly as many had few assets and, as noted above, also have limited and insecure incomes. Box 1, below, provides a real example of the problems identified in this respect.
Box 1: Case study

In May 2008, taxi driver X was involved in a collision with Y. X, a student with no significant assets or permanent income, is married with dependent children.  X paid the Melbourne Taxi Club Inc (MTC) an “excess” of $1,500, believing that MTC would settle any claim made by Y.  In June 2008, X received a letter of demand from Y’s insurance company.  Five months later, MTC sent an unsigned letter to Y’s insurance company accepting liability and agreeing to pay $4,960.73 in two instalments.  MTC did not abide by the terms of this arrangement.  Meanwhile, the matter proceeded to court in October, 2009 and X was ordered to pay the amount of $5,741.94 to Y’s insurance company.  In April 2010, MTC wrote to the insurance company’s lawyers and enclosed an unsigned cheque for $5,741.94.  In response to a summons to attend an oral examination in relation to the outstanding debt, MTC again wrote to the lawyers in July 2010, proposing to pay the debt in monthly instalments of $500.  In April 2011, the insurance company advised that it would no longer pursue recovery of the debt and confirmed that “X should have been indemnified by the Melbourne Taxi Club for this accident".
Source: Case from the Taxi Driver Legal Clinic (via TII Draft Report, p 282).

The TII included a recommendation that it be mandatory for taxi operators to take out third party insurance in its draft report. In its final report (see p 136) the TII notes that there was “overwhelming support” for this compulsory insurance recommendation, but that some operators had expressed the concern that this insurance may be “unprocurable” in practice.  

A further issue in relation to insurance arrangements is that of whether, and under what circumstances, the driver should be liable for any excess payable under the insurance policy. On one view, requiring the driver to pay the excess would increase their incentives to drive safely. The obvious analogy is with the position of a private motorist, who will be required to pay excess to his insurance company in the event that he or she is found to be at fault, or the insurance company is unable to recover its costs from the other party to the accident.

However, a counter argument is that the driver's incentive to drive safely derives predominantly from the fact that, if the taxi is off the road due to accident damage, he is likely to lose a number of shifts and thus suffer significant loss of income pending its repair. Moreover, as suggested above, the size of the excess payable can vary widely.   Consultations conducted with both community legal centre staff and insurance industry representatives suggest that taxi clubs have, in some cases, demanded very high excesses of drivers.

Of particular importance is the fact that the driver has no ability to determine the size of the excess that he is willing to bear, contrary to the position of the private motorist. Thus, if the driver is to be made liable for payment of the excess, a moral hazard problem arises, in which the operator is able to reduce his premium costs by selecting the policy with a higher excess, knowing that the driver will be liable to pay that excess in the event of an accident.
In its final report, the TII concluded that:

"If the driver is at fault, the inquiry’s view is that no excess should be imposed. The exception is in cases of wilful or reckless conduct by the driver in which case the driver could become liable." (Final Report, p 141).
In response to the issues identified in relation to the behaviour of taxi clubs in this respect, the TII also recommended that the required mandatory insurance should be provided only by companies regulated under the Commonwealth Insurance Act 1973. In addition to protecting the position of taxi drivers, the TII highlighted a number of other benefits of this approach:

Compulsory insurance by companies regulated under the Insurance Act 1973 (Cth), will have other community wide benefits. For example, more regular insurance to the taxi industry will mean that other members of the community do not pay for unpaid claims for damages arising from non-payment by taxi clubs or owners, through higher insurance premiums. It will also mean that drivers have more certainty over their rights and obligations in respect of insurance. Limiting insurance suppliers to those regulated under the Insurance Act 1973 will also have benefits in ensuring that disputes are handled by a dedicated insurance ombudsman. (p 142).

It should be noted that this recommendation (i.e. that only insurers regulated under the Insurance Act 1973 should be allowed to provide the required third-party property insurance) is not intended to be, or likely to operate in effect as, an anti-competitive provision. Rather, the TII recommendation reflects its acceptance of evidence that the "quasi-insurance" products provided by some taxi clubs is inadequate to address the identified problems in the industry and that it is necessary to exclude these organisations from the provision of the required third-party property insurance in order for the market to function efficiently and effectively. All insurance companies are regulated under the Insurance Act 1973. Therefore, the TII recommendation does not involve restricting the ability of insurance companies to participate in this market.
Bailment Fee
As discussed above, drivers are typically paid 50% of the farebox revenue under the terms of their bailment agreements, although alternative arrangements under which the driver pays a flat fee for each shift and retains 100% of farebox revenue were found by the TII to be increasingly common in the industry. However, regardless of which method of distribution of the taxi revenue is used, the inquiry finds that driver remuneration is unconscionably low. The TII recommended that legislation set a minimum 55% of farebox revenue benchmark for driver remuneration in order to address this problem.

An additional issue highlighted in a number of reviews of the taxi industry is that the actual revenue obtained by the driver is often significantly below the benchmark 50% of farebox revenue figure, due to the imposition of various additional fees on the driver by the operator. Moreover, complaints are often made that these additional fees are, in effect, imposed unilaterally by the operator, given the lack of bargaining power on the part of the driver.

Dispute Resolution

The TII report shows that, while most drivers are employed under model bailment agreements, it is only the VTA agreement that sets out a clear dispute resolution process.  Clause 13 specifies how disputes between the bailor and bailee will be handled (including where resolution of a dispute fails after service of a notice or mediation and referral of a dispute to arbitration.  (Draft Report, p 277).  By contrast, the VTD agreement simply notes that the parties agree to meet to try to resolve disputes and, in the introduction, notes that the Victorian Small Business Commissioner or the Victorian Civil and Administrative Tribunal may be able to help settle disputes.

As noted above, only 25% of drivers were found to be engaged under the VTA agreement.  Thus, three quarters of drivers do not have access to an explicit dispute resolution process in the event of disputes arising with their operator.  While the TII reports do not include data on the incidence of disputes between drivers and operators or on their resolution, the problem of dispute resolution was regarded as sufficiently serious as to lead to recommendations that:
· VCAT should be empowered to hear and determine disputes arising from failures to meet the terms of the Driver Agreement; and that

· The dispute should be addressed via the mediation (or other alternative dispute resolution) services of the Office of the Small Business Commissioner before it would be able to proceed to VCAT for decision.

Right to Annual Leave

The TII conducted an online survey of taxi drivers, which received 450 responses. Among the findings of the survey were that approximately 83% of drivers are given permission by their operators to take time off for holidays, but that only 0.05% of taxi drivers receive holiday or sick pay. (Draft Report, p 267).
Considered alternatively, this response indicates that around one sixth of taxi drivers have no access to even unpaid leave. The TII, while unwilling to recommend that paid leave should be provided, given that taxi drivers are not formally employees, nonetheless considered it important to establish the right to at least unpaid leave as a basic working condition.

TII Recommendations
Recommendation 5.12 of the TII final report seeks to address the problems identified above by identifying the provisions that should be adopted as mandatory (or "implied") conditions in a new driver agreement, as follows:
Provisions that should be included in the new Driver Agreement include:

· That the driver must be paid a share of the fare box of no less than 55 per cent, excluding lifting fees and, if relevant, surcharges paid to the driver;

· That the driver must be allowed to take up to four weeks unpaid leave where s/he has worked regularly for 12 months or more for the permit holder;

· That the permit holder must maintain a third party property insurance policy. The permit holder will be required to indemnify his or her driver/s in relation to any vehicle damage (including to the taxi) arising out of the use of the permit holder’s taxi. Any excess payable under an insurance policy for a claim involving a permit holder’s vehicle should be paid by the permit holder, unless the driver has been wilfully negligent (refer also to Recommendation 5.21).

· The service standards with which the driver must comply

· That the operator is responsible for all vehicle related operating and maintenance costs, including fuel

· The basis on which either party may end the agreement

· That either party can raise a concern about specific application of the Agreement for advice by the Taxi Services Commission. In the event the matter is not resolved, the Commission can refer the parties to the Victorian Small Business Commissioner (VSBC) or to VCAT.
It should be noted that the requirement that the driver be paid 55% of the farebox revenue is already contained in the amended legislation.  In addition to responding to the issues described above, there are additional recommended inclusions in the driver agreement covering the termination of the agreement and maintenance costs.

In the case of maintenance costs, the intent is to formalise what are currently standard practices and provide a degree of protection for drivers in cases where they may have difficulties in obtaining reimbursement for expenditures on maintenance items that they may make on behalf of the operator.   Specification of termination arrangements is a standard element of almost all formal agreements and provides certainty for both parties as to their rights and responsibilities in this area.
3.
Objectives of the proposed Order

The primary objective of the proposed order is to improve key employment conditions for bailee taxi drivers.  This objective is sought in order to:

· Improve equity outcomes by responding to the identified substantial asymmetry in bargaining power between drivers and operators; and

· Improve the quality of taxi services by contributing to making taxi driving a more attractive occupation.

A secondary objective is to ensure that freedom to contract between drivers and operators is maintained as far as possible, in order to minimise the risk of economic distortions or rigidities arising.
4.
Options to achieve the identified regulatory objectives
As discussed above, the essential objective to be achieved via the current Order is to improve both equity and efficiency in the taxi industry by improving the relative position of taxi drivers, with the operators. The means of achieving this objective are, in practice, constrained by the existence of section 162L of the Transport (Compliance And Miscellaneous) Act 1983, which directly specifies that a 55% farebox share for the driver is an implied condition in every agreement and provides a power for the TSC to establish other implied conditions to be read into any and all driver agreements. While this section of the legislation does not require the TSC to declare implied conditions, the legislation clearly includes a presumption in favour of the use of this tool as a primary means of improving the position of taxi drivers.

In this context, the following three options have been identified as being capable of achieving the identified regulatory objectives:

· specification of standards in respect of a limited number of aspects of the relationship between operator and driver as being implied conditions, to be implemented in conjunction with a revised version of the current TSC Model Bailment Agreement;

· specification of standards in respect of all significant elements of the relationship between operators and drivers in implied conditions; and

· reliance on an updated version of the model bailment agreement in the first instance, together with enhanced monitoring arrangements, with the section 162L powers to specify implied conditions to be used only in the event that industry practice does not meet the desired standards.
These options are specified in more detail below and their benefits and costs are assessed in turn.

5.
Option 1:  Specification of a limited number of implied 


conditions

5.1.
Description of the option

This option involves making an Order establishing implied conditions in only those seven areas identified by the TII in recommendation 5.12 of its final report; that is, the order would deal with matters relating to:

· Driver earnings.  The Order would include a definition of gross fares, since no definition is contained in the Act.   In addition, the Order would require the operator to keep a record of all revenue earned and payments passing between the parties and to provide a summary of these to the driver on a fortnightly basis.  The operator is also prohibited from levying any surcharges on the driver;

· Maintenance costs.  The provision would specify that the operator is liable for all maintenance costs and that s/he must reimburse the driver for any expenses incurred in this regard;

· Indemnity.  Sections 3.6 and 3.7 require the operator to indemnify the driver in respect of any damage caused to the taxi while the driver is operating it, subject to a requirement that the driver may be required to contribute up to $1,000 to the operator's costs in circumstances in which they have been found guilty of an offence in connection with the accident or in which they have acknowledged responsibility for the accident;

· Insurance.  The operator would be required to maintain third party property insurance cover
 of $5 million with an insurer regulated by the Commonwealth, while proof that this insurance is current would need to be carried in the taxi at all times.  The operator would be required to pay any applicable excess, other than in the case highlighted above, in which the driver was found guilty of an offence in connection with the accident.  The insurance requirement is being adopted as a corollary of the indemnity provision, in that it acts to ensure that the driver is effectively indemnified in practice.  This is discussed further below;  
· Dispute resolution.  The parties would be required to meet within seven days to attempt to resolve any dispute. If this is not successful, either party would be able to refer the dispute to the TSC for preliminary assistance in resolving the dispute.  If the dispute remained unresolved, the TSC would be able to refer it to the Office of the Small Business Commissioner or the Victorian Civil and Administrative Tribunal (VCAT) for resolution
;

· Leave entitlements. Drivers who have worked, on average, for more than three shifts per week over a 12 month period would be entitled to 4 weeks unpaid leave;

· Termination. Either party would have the right to terminate the agreement by giving written notice to the other party.

· Bonds.  The Order will set a maximum amount which operators can require drivers to pay as a bond.  This amount is proposed to be $1,000.  However, stakeholder comment is particularly sought on the appropriate level of this maximum bond.
The specific requirements that would be established under this option are set out in Appendix 1.

A revised model driver agreement would also be published under this option.  This would provide a convenient template for the parties and checklist on the other matters which should be addressed in the driver agreement, as well as clearly identifying the implied conditions, thus helping to ensure a high level of compliance with these requirements.

5.2.
Expected benefits

Driver earnings

The basic requirement that the driver must receive at least 55% of farebox simply replicates the provisions of section 162L of the Transport (Compliance and Miscellaneous) Act 1983 and is, to this extent, included among the implied conditions essentially for the sake of clarity. That is, the inclusion of this provision in this order is expected to improve awareness of this existing legislative provision and, thereby, to favour the achievement of a higher level of compliance. 
However, the provision of a definition of "gross fares" within the Order would have the effect of ensuring that this term - and hence the 55% requirement - is interpreted in practice in a way that is consistent with the intentions of the TII.

Gross fares

'Gross fares' would be defined as the total of all amounts shown on the meter, including the booking fee, high occupancy fee, and late night surcharge and public holiday surcharges.  The only revenue amounts excluded from this definition would be tolls and Melbourne airport surcharges.

The impact of the adoption of this definition of driver remuneration is expected to be twofold. Firstly, the TII found that the great majority of drivers were engaged on the basis of receiving 50% of the farebox revenue. Thus, on the face of it, the move to a minimum 55% farebox revenue share would increase driver incomes by around 10%. Conversely, however, the driver's share of the late night and public holiday surcharges will be reduced, since Section 144(5)  of the Transport (Compliance and Miscellaneous) Act 1983 currently requires that the driver retain the full amount of these surcharges
. This suggests that the overall impact on driver incomes is that they will rise by some amount less than 10%
.  However, the ESC is currently undertaking a review of taxi fares.  It is required to provide advice to the Minister by 28 March 2014, to enable a fare determination to be made by the Minister under the existing legislative arrangements.  Subsequently, the ESC will itself acquire the role of making fare determinations, under the reformed legislation, and is required to make such a determination by 28 June 2014.

All elements of the current fare structure will necessarily be included in this review, particularly in light of the recommendations for changes in current fare structures made by the TII.  Consequently, it is not possible to say what will be the exact size of the final impact of the move to a 55%/45% split of "gross revenue" on the current distribution of income between drivers and operators.  That is, the existing surcharges may be varied or even removed as a result of the ESC fare determination
.

The requirement that the operator not charge the driver any surcharge has been adopted in order to ensure that the effectiveness of the move to regulate an increase in driver income, by requiring that they receive a minimum of 55% of farebox revenue, is not undermined by operators using additional charges to "claw back" some or all of this additional revenue flowing to drivers. The context for the adoption of this requirement is that numerous complaints have been made in the past to the effect that many operators have often sought to offset benefits to drivers of certain dedicated surcharges (e.g. the late-night surcharge) which are required to be retained entirely by the driver, by levying new and potentially spurious charges on drivers
.

The record keeping requirement imposed upon the operator is expected to enable more effective resolution of any dispute over driver/operator payments that may arise, while the requirement for the operator to provide a summary of revenues and payments on a fortnightly basis should improve the driver's ability to check that he is receiving appropriate remuneration and to raise any concerns in this regard.

In sum, therefore, the proposed inclusion of provisions in relation to driver earnings are intended to support the achievement in practice of the requirements already established in section 162L of the Transport (Compliance and Miscellaneous) Act 1983. Given some evidence of past actions by a proportion of operators that have sought to undermine legislated redistribution of income in favour of drivers, it is anticipated that these mechanisms that aim to improve compliance could have a substantial impact. The provisions of section 162L are expected to increase in driver incomes by around 10%, or around $1.30 per hour. Thus, implied conditions that increased the extent of compliance this requirement expected to have a significant benefit to drivers.

Maintenance costs

It is generally accepted practice in the taxi industry that operators have responsibility for all taxi related maintenance costs. Therefore, the inclusion of this implied condition would essentially formalise existing practice and provide a measure of protection for drivers from unscrupulous operators. For the most part, however, is not anticipated that this provision would have any substantive impact on arrangements between operators and drivers.
Insurance 

The beneficiaries of the proposed compulsory insurance requirements are essentially twofold: taxi drivers and persons whose property is damaged by taxis in accidents in which the taxi is at fault (as well as their insurers). 
Benefits to taxi drivers

The major beneficiaries of this requirement are expected to be taxi drivers. As discussed above, the TII found substantial evidence that drivers who have been led to believe by their operators that their taxi is insured, and who have in some cases made payments to those operators as contributions to this "insurance", have frequently found themselves without appropriate insurance cover in the case of accidents.  This appears to reflect two key factors.  First, operators frequently belong to "taxi clubs", which maintain their own accident repair facilities and undertake repairs to members' taxis as part of the membership benefit, but may provide little or no effective third party cover.  It appears operators are in some cases relying solely on this "first party" cover, not maintaining effective third party insurance and seeking to avoid liability when claims are made via a range of strategies.  

Second, some operators who do hold insurance cover are said to be reluctant to claim on these policies due to concern about the impacts of claims on ongoing premiums and, again, to adopt various strategies to avoid liability.

In both cases, the TII found that drivers are frequently pursued by the insurers of the other vehicle involved in the accident and demands for substantial payments are made. In some cases these have led to applications to bankrupt drivers, many of whom have few, if any, assets and limited income
.

Given these findings of the TII in relation to current industry practice, it is not likely that a provision requiring the operator indemnify the driver would be sufficient in itself to provide the required level of driver protection.  Such arrangements would still potentially give rise to circumstances in which the insurers of vehicles hit by taxis, having failed to obtain payment from a taxi operator (e.g. because the operator is a company with few, if any, assets), would seek recompense from the driver as the person actually involved in the accident.  The driver may retain a legal liability in this regard, despite the existence of the indemnity provision
, and could therefore be pursued in this way.

Given these factors, the TII recommendation was that third party insurance would be compulsory.  The compulsory insurance requirement is expected to result in a significantly higher level of driver protection than would the indemnity provision alone, since the insurer of the third party would have recourse to the operator's insurance.

Establishment of an indemnity for the driver in respect of damage caused while he is operating the taxi, together with the adoption of a compulsory insurance requirement is expected to lead to a significant improvement in working conditions for these drivers, since it will remove a significant source of stress and hardship.  
The proposed insurance conditions would require that the operator is generally responsible for any excess payable under the insurance policy. This decision reflects the fact that drivers would not be in a position to have any influence over the level of the excess which the operator chooses to undertake and, were the operator to be able to pass on this excess liability, the objectives of the compulsory insurance requirement could be significantly undermined. That is, operators would have an incentive to reduce premium costs by taking very large excesses, which then became the responsibility of the driver.
However, the draft Order provides that the operator would be able to seek payment of an insurance excess by the driver in cases where the driver has been found guilty of an offence in connection with the accident or has acknowledged responsibility for the accident.  In such cases, the operator would first need to make an application to the TSC before seeking payment of the excess and the amount that could be demanded of the taxi driver would be capped at $1,000.
Stakeholder question: Excess exception

Stakeholder comment is particularly sought on the question of whether it is appropriate to allow operators to seek payment of an insurance excess by drivers where the driver has been found guilty of an offence in connection with an accident or has acknowledged responsibility for the accident.  Comment is also sought on the appropriateness of the proposed $1,000 maximum excess contribution in these circumstances.  

It is likely that a substantial proportion of taxi drivers will benefit from this change each year. While precise data on accident rates within the taxi fleet are not available, one insurer consulted during the development of this RIS estimated that the accident rate is over 100%
. That is, it is estimated that each taxi is, on average, involved in one accident each year.

 Moreover, consultation with the insurance industry also suggests that they currently have limited involvement in the insurance market in Victoria and, in particular, in metropolitan Melbourne. One insurer noted that they had withdrawn from the Victorian market some years previously due to their unwillingness to continue to operate in the context of providing "catastrophe insurance" as a supplement to taxi clubs' self insurance arrangements.
Thus, while there is considerable uncertainty, it is likely that the majority of Victorian taxis are covered by arrangements that fall outside the scope of the nationally-regulated insurance industry. Anecdotally, a significant proportion of these arrangements have led to problems of the kind discussed above.

Benefits to drivers having "not at fault" accidents involving taxis

As noted above, the second group of beneficiaries of the compulsory insurance provision are those drivers who have accidents involving taxis, and who are not at fault, as well as the insurance companies providing cover to this group.  From the point of view of the insurance companies, the benefit is that they should be able to gain recovery in virtually all cases in which a taxi has an at fault accident, whereas the probability of obtaining recovery is currently somewhat lower. From the perspective of the drivers they insure, the benefit is that they will not be required to pay the insurance excess which an insurance company will typically require in the event that they are unable to obtain recovery of their costs.
Again, data on the size of this problem – and, hence, of the benefit of specifying the compulsory insurance requirement – is limited. However, during consultations with insurance industry representatives, it was indicated that one NSW insurer alone currently writes off approximately $1.2 million per annum in debt unable to be recovered from taxis having at fault accidents with their insureds. The fact that recovery issues of this magnitude exist even in the context of a market in which third party insurance for taxis is compulsory suggests that the size of this problem in the current, unregulated Victorian context would be significantly larger. 
Benefits to taxi operators

While the TII focuses largely on the benefits for taxi drivers associated with adopting a compulsory third party property insurance requirement, its report also notes a significant level of dissatisfaction with the current state of the taxi insurance market on the part of taxi operators. The TII states:

"Taxi operators have raised vehicle insurance as a major concern, pointing in particular to the lack of reputable insurers and the poor practices of taxi clubs." (Draft Report p 304). 

The TII also quotes the VTA as highlighting recent price inflation in insurance premiums as a major area of concern, with claims that premiums for comprehensive insurance have approximately doubled over five years (draft report, p 470). As noted above, consultation with insurance industry representatives suggest that, by leading to the creation of a larger risk pool, the adoption of a compulsory insurance requirement could have a potentially significant downward impact on taxi insurance premiums. Thus, currently insured taxi operators could also be considered as beneficiaries, albeit indirectly, of the adoption of a compulsory insurance requirement.

Driver quality benefits

An additional potential benefit of a compulsory insurance requirement highlighted in consultations with the industry is that it may have an indirect impact in improving average driver quality, since operators wishing to minimise their insurance costs will have an incentive to employ better drivers who are less likely to be involved in accidents. Given that some estimates of the accident rate in the insurance industry are over 100% (see above), any such benefit could be significant. However, it is necessarily impossible to estimate qualitatively the likely size of this benefit.
Required insurance cover

The required level of third party property insurance cover of $5 million.  This level of cover falls well short of that typically offered by many major insurers as part of their standard commercial motor vehicle insurance policies.  Two such standard policies reviewed by the TSC included maximum cover of $32.5 million and $20 million.  Hence, specifying a minimum coverage requirement of $5 million is expected to ensure that operators do not face difficulties in obtaining adequate cover to meet the regulatory requirement, while still ensuring that adequate cover is available to meet all reasonably foreseeable circumstances
.  In determining the minimum level of cover required, the TSC had regard to the equivalent compulsory insurance requirement currently operating in the NSW taxi industry, which also specifies a minimum level of cover of $5 million.  Discussions with insurers operating in the NSW taxi market indicated that this level of cover had proven to be appropriate in practice, while the fact that the requirement has been maintained at this level over several years indicates that regulatory authorities have not seen a need to adjust the required level of cover to ensure that the underlying regulatory objectives continue to be met.

However, stakeholder comment is particularly sought on the question of whether this is an appropriate minimum level of insurance cover, or whether some other level of minimum cover should be specified.

Insurance excess

Two slightly different options have been considered in relation to responsibility for paying the excess on the required third party property insurance policy.  The first option would see the operator taking responsibility for the excess in all circumstances.  However, the second option would see the driver made liable to contribute to the excess in circumstances in which he/she had committed an offence which contributed to the loss that is the subject of the claim.

The rationale for making the operator generally responsible for the excess has been set out above and lies in the fact that the operator is in the sole position to determine the size of the excess paid and has incentives to increase the excess in exchange for a lower premium if the payment of the excess is to be made by another party (i.e. the driver).  Moreover, in cases where drivers faced demands for payments of large excesses, the problems they currently face when operators are uninsured are only partly addressed.

However, it is arguable on equity grounds that, where the driver has been found to have committed an offence that contributed to the accident, the driver should bear at least a part of the cost of the resulting losses.  That said, where there is major damage to third party property, it is likely that significant damage to the taxi has also occurred.  This implies that the operator may, in any case, face significant costs.  Moreover, stepping away from a simple rule for allocation of this liability may give rise to the potential for significant disputes to arise, with high costs in terms of dispute resolution, uncertainty and delay.
The draft Order proposes that, where the actions of the driver have contributed to the accident and have resulted in the driver being found guilty of an offence (including an offence under the Road Safety Act 1986 or has acknowledged responsibility for the accident, the operator may require the driver to contribute up to $1,000 toward the insurance excess.  This amount is considered by TSC to strike an appropriate balance between protecting the driver from unduly large liability in cases in which the offence committed is a minor one and/or makes only a relatively small contribution to the accident and ensuring that the driver is required to bear some financial penalty in these circumstances and thus faces appropriate incentives to exhibit good driving behaviour.  Also relevant is the fact that operators are likely to have a significant degree of choice available to them as to the size of their insurance excess.  Thus, where operators choose insurance policies with larger excess amounts, they would appropriately bear a greater risk.
Stakeholder comment is particularly sought on the question of the relative merits of these two options. 

Amount of the insurance excess

It is not proposed to regulate the amount of the excess in respect of the required third party property insurance policy.  Consultation with the industry suggests that the current standard excess in the Melbourne metropolitan area is $10,000, which is significantly higher than the $1,500 excess which appears to be most common in Sydney.  There may be some concern that the fact that operators could remain liable for a large excess may limit the extent of the protection that the combination of the indemnity and insurance requirement provide in practice for the driver, by giving the operator incentives to avoid payment of the excess.  However, the alternative of specifying a low excess would be likely to both greatly increase the cost of insurance (see discussion below) and limit its availability.  

Stakeholder comment is particularly sought on the question of whether any specification of the amount of the insurance excess should be considered and what impacts such an approach could be expected to have in respect of the above issues.
Dispute resolution
Providing ex-ante for agreed processes for resolving any dispute arising under an agreement can significantly reduce transactions costs and, if appropriate mechanisms are specified, can significantly improve the ability of the parties to enforce their rights under the agreement. The importance of specifying appropriate, low-cost dispute resolution mechanisms is particularly acute where there is a significant inequality in bargaining power and/or one party has limited financial resources and/or education and, therefore, limited ability to pursue their own interests. In the absence of appropriate, low-cost dispute resolution mechanisms, the weaker party will be unable to defend their own interests in a high proportion of cases.
As discussed above, only the VTA model bailment agreement includes a specific dispute resolution process, while only around 25% of all taxi drivers are engaged pursuant to this model agreement. Consequently, the specification of dispute resolution mechanisms as  implied conditions of every driver agreement will greatly expand drivers' access to appropriate dispute resolution mechanisms.
In the event the parties, having met to discuss their dispute as required under the proposed Order, are unable to resolve it themselves, they will be able to refer their dispute to the TSC at no cost. The TSC will provide preliminary assistance in resolving the dispute and, in the event that the dispute involves any breach of the implied conditions or other regulatory duties imposed on one or other party, may issue an improvement notice under section 135F of the Transport (Compliance and Miscellaneous) Act 1983.
Secondly, if the involvement of the TSC fails to resolve the dispute, it would be referred to the Office of the Small Business Commissioner or to VCAT, with the TSC exercising discretion as to which the body would receive the dispute, based on the nature of the dispute in question and, potentially, on the approach of the parties to that point. The OSBC has a substantial record in providing low-cost dispute resolution services to small businesses and therefore clearly constitutes an appropriate additional dispute resolution mechanism. The low cost of this jurisdiction is partly the product of its substantial reliance on conciliation and arbitration, but also reflects the existence of government subsidies and controls on the prices charged by conciliators and arbitrators
. Similarly, VCAT has historically operated as a low-cost dispute resolution mechanism that is made available in respect of a wide range of different dispute types.
In sum, the key benefit of specifying dispute resolution processes lies in the expected improvement of the ability of taxi drivers to defend their interests in the event of disputes arising with operators. Moreover, the focus on informal dispute resolution through conciliation (and, where necessary, arbitration) should provide for low unit costs, when compared with the use of the court system. The track records of the OSBC and of VCAT provide significant reason for confidence as to the likely performance of these processes.
Drivers leave entitlements

The inclusion of a right to up to four weeks unpaid leave per annum will ensure that, despite the fact that they do not formally have employee status, taxi drivers are able to benefit from what is universally regarded as a basic employment right.  While the TII's research suggests that around 85% of drivers currently have access to such leave, the inclusion of these provisions will benefit any regular drivers who do not currently have this access.

Termination
It is proposed that either party will be able to terminate the agreement for any reason on giving two weeks written notice to the other party. In addition, the parties will be able to terminate the agreement immediately in the case of breaches of the implied conditions by the other party.
Establishing a two week notice period, to operate in most cases, would be expected to reduce the transactions costs associated with driver turnover, since it provides an opportunity for the parties to make other arrangements and to minimise any losses that they may otherwise have incurred due to the termination of the agreement.

Conversely, where one party has reached the implied conditions and the other party considers themselves significantly disadvantaged by that breach, the immediate termination provision will allow them to extract themselves from that disadvantageous circumstance without delay.

Bonds
The TSC model bailment agreement provides for operators to require that drivers pay a bond as a condition of the bailment agreement and specifies circumstances in which the operator can deduct monies from the bond paid. In sum, these are:

· failure to pay the bailment fee;

· damage to the taxi or equipment caused by driver misconduct, negligence or other breach of the bailment agreement;

· other losses due to negligence, misconduct, or wilful breach of the agreement.

Information gleaned from TSC audits of taxi operators suggests that, historically, operators have historically sought bond payments in the range $1,500 to $2,000, with the bond amount often being aligned with the size of the insurance excess the operator has chosen.  More recently, however, the size of bonds required by operators appears to have fallen on average, while in some cases bonds are not sought at all.  This change appears to reflect, at least in part, the increasing difficulties faced by many operators in recruiting and retaining taxi drivers.
The Order would enable operators to continue to require drivers to pay bonds, but will set a maximum bond amount of $1,000.  In common with the current TSC Model Bailment Agreement, the Order will require bond monies to be kept in an interest bearing trust account.  It will also clarify that operators may collect bond payments incrementally, via a small "per shift" payment, as stakeholders have indicated that this is currently a common industry practice which avoids imposing hardship on taxi drivers.

The maximum bond amount of $1,000 was determined on the basis of a desire to prevent unduly large bonds being required, to the disadvantage of drivers, while avoiding departing very substantially from current industry practice and enabling operators to retrieve reasonable losses due to conduct by drivers that is outside the terms of the driver agreement.
Setting the maximum bond size

An alternative approach to setting the maximum bond size, given informal advice from operators that failures by drivers to pay the bailment fee constitutes the most common single reason for retention of part of the bond, would be to set a lower maximum which was more closely related to the size of the bailment fee.  Such a maximum could be significantly lower than that suggested above, being perhaps $500.

Stakeholder comment is particularly sought on the question of the appropriate size of the maximum bond and the basis for determining this maximum.

Specifying a maximum vs a fixed bond amount

The proposed order sets a maximum bond amount only.  This means that it is open to operators to require payment of a smaller amount, or not to require a bond at all.  The TSC believes this approach is preferable to the alternative of specifying a fixed bond amount, since it means that operators will retain the freedom to determine whether they wish to charge a bond.  Given that the bond constitutes a form of financial protection for the operator against driver misconduct, it is clearly appropriate that the operator should be able to determine whether it is in their interests to require a bond payment or not.  

5.3.
Expected costs

Driver earnings

As discussed above, the requirement for drivers to receive 55% of farebox revenue is already established in the legislation, so that this requirement does not create any additional costs for operators.  Indeed, it is arguable that the adoption of a definition of the term "gross fares", which is used in the legislation, will tend to reduce the degree of redistribution of revenue in favour of drivers that would otherwise occur.
While the option of agreeing a different arrangement for calculating driver remuneration is not included in the legislation, it is subject to the requirement that the driver not be worse off than if he had accepted a 55% farebox split.   Thus, the draft Order provides the example of the parties agreeing that the driver will receive a fixed hourly rate, but notes that an adjustment would need to be made in the event that this rate was equal to less than 55% of the gross fare revenue in any particular case.  

Importantly, the draft Order provides that any departure from the legislated provision will only be able to occur via the mutual consent of the parties.
Reporting of payments

As noted above, the order will include requirements that operators keep a record of all payments made to their drivers and that they provide a summary of these payments to each driver at least fortnightly.

No data are currently available on the costs of these requirements. However, the TSC believes that they will be very small, for the following reasons:

· the data required to be recorded would, in any case, need to be kept by the operator for other reasons, notably tax compliance;

· similarly, the provision by operators of a least some records of payments made to drivers would also be a practical necessity for tax compliance and other purposes.
Thus, the data required to be reported will already be held by operators and some form of reporting to drivers will already be in place. Given an expectation that this data handling occurs electronically, it is expected that the provision of summary data on a fortnightly basis would impose minimal additional costs on operators.

Stakeholder question: Stakeholder comment is particularly sought on the issue of whether the proposed requirement for operators to provide fortnightly payment summaries to drivers would impose any state of additional costs. If you believe that these costs could be significant, please highlight any potential means of reducing the costs involved.
Maintenance costs

The provision specifying that the operator is responsible for all maintenance costs is not expected to impose additional costs on operators, as this simply Revised standard industry practice. The only cost impact of this provision on operators would arise where operators currently fail to reimburse drivers for some maintenance costs they may have incurred on the operator's behalf.
Insurance

The cost impact of the proposed compulsory third party insurance requirement will depend on both the proportion of Victorian taxis that do not currently hold insurance (as well as those that hold insurance that would not comply with the proposed requirements) and the cost of obtaining complying insurance.   Significant uncertainty exists in relation to both of these factors.  

Current insurance incidence

The TII found that current data on key variables such as insurance incidence, claims rates and excesses could not be obtained from the industry, for a variety of commercial reasons. Consequently, the only estimate of the proportion of taxis insured which it cites comes from the industry magazine OzCabbie, which is quoted as estimating that 70% of Victorian taxis are currently uninsured (Draft Report, p 306).  

This estimate does not appear to have been challenged in submissions responding to the draft report and is likely to have underpinned the TII's final recommendations in this area.  Given this estimate, the proposed insurance requirement would mean that 70% of taxis would need to purchase insurance for the first time, while some additional taxi operators may need to upgrade their current insurance cover to ensure that it complies with the requirements of the Order.

However, more recent consultations undertaken by the TSC indicate that the current incidence of insurance in the Victorian taxi industry is substantially higher than that suggested in the TII report.  Discussions with one provider of taxi insurance suggest that at least 50% of metropolitan zone taxis are currently covered by third party property insurance of a kind that is believed to be generally compliant with the requirements of the proposed Order: that is, it is provided by an insurance company regulated under the relevant Commonwealth legislation and provides cover of at least $5 million.  Moreover, consultation forums conducted in regional Victoria suggest that at least 80% of non-metropolitan taxi operators currently have complying insurance, with the majority of these holding comprehensive insurance.  This suggests that the proposed compulsory insurance requirement would impose additional costs on a far smaller proportion of taxi operators than implied by the TII Draft Report.  

Cost of complying insurance

The cost of insurance fundamentally depends on the insurance provider's assessment of the risk being insured.  However, an additional key factor is that of the insurance excess.  There is necessarily an inverse relationship between premium size and the level of insurance excess (or "deductible") specified in the policy, since a higher excess implies a lesser liability on the part of the insurer.  The extent of this relationship may vary significantly, depending on the nature of the specific risks being insured.  

TSC consultations with insurance providers indicate that there is a strong relationship between excess and premium in the taxi industry context.  Moreover, the nature of the risk being insured means that some providers will only offer taxi insurance policies that incorporate significant excesses.

Information provided by the largest insurer of Victorian taxis is that third party property insurance is currently only offered subject to an excess of $10,000.  However, it is anticipated that, given a compulsory third party property insurance requirement and the associated increase in the size of the risk pool, some flexibility on this issue is likely to develop.  In the first, instance, a $5,000 excess option would be likely to be offered.  In addition, TSC consultations have indicated that third party property insurance is offered in the New South Wales taxi market with much lower excess figures of around $1,500.  Conversely, the premiums charged are substantially larger.
Third party property insurance is currently available in the Melbourne taxi market for a total premium of around $510
.  This estimate is consistent with the results of a survey of taxi operators undertaken for the ESC by PricewaterhouseCoopers in 2008, which found that the median premium paid by operators for third party property insurance was $440
.

Box: Other estimates of insurance costs

Despite the comments noted above about the difficulty of obtaining insurance data from the industry, the TII reports contain some high-level estimates of current insurance costs in the industry.

A breakdown of total operating costs based on the inquiry's analysis of data provided by network service providers and other operators (Draft Report, p 88) estimates that, in total, insurances currently comprise around 4% of operator costs.  Though no dollar figure is provided, if this percentage is applied to the total cost figure for 2008 of $157,961 provided by the ESC, it would be equivalent to around $6,318. 

An alternative estimate (Draft Report, p 469) quotes the ESC as estimating insurance costs as averaging $4,274 in 2007, and forecasting a rise to $5,278 in 2008. This is equal to 3.1% and 3.9% of total operating costs for these years, respectively.  The cost of the proposed third party property insurance requirement must be seen within this broader context.

The estimated premium amount of $510 supplied by the insurance industry reflects the currently standard $10,000 excess.  Discussions with insurers suggest that a policy with a $5,000 excess, if offered, would be likely to attract a premium of at least twice this amount.  Similarly, consultations conducted in relation to New South Wales taxi insurance suggests that typical third party insurance policies for Sydney taxis combine excesses of around $1,500 with premiums in the order of $3,000 -$3,500, while it was suggested that premiums for a similar product in the Melbourne market for a similar product would be likely to be similar to this current Sydney premium level
.

Placing these potential premium costs in context, the TII cites the Essential Services Commission's estimate of average taxi operating costs for 2008 of $157,971 (Draft Report, p 469). This is equivalent to approximately $178,206 in 2013 prices
. Given this cost base, the adoption of a compulsory insurance requirement could be expected to increase the costs of currently uninsured operators by the following amounts:

Table 5.1: Expected increase in costs for uninsured taxi operators

	Excess
	Estimated premium
	% increase in current costs

	$10,000
	$510
	0.3%

	$5,000
	$1,020
	0.6%

	$1,500
	$3,250
	1.7%


As suggested above, around 50% of metropolitan operators and 80% of non-metropolitan operators are believed already to hold complying insurance.  This group would not be expected to face any cost increase.  Indeed, TSC consultations with insurers suggest that there may even be some reduction in average premium levels as a result of the increase in the size of the risk pool that would result from the adoption of a compulsory insurance requirement and the consequent improved ability for insurers to spread their insurance risk.

For the remaining operators, the cost impact of the insurance requirement would clearly vary significantly with the size of the excess that they chose to accept.  The fact that this group currently chooses - by definition - to operate on an uninsured basis indicates that they are not risk averse in this regard.  Thus, it can be assumed that the bulk of this group would accept high excesses in return for lower premiums, although the adoption of an explicit requirement for operators to indemnify drivers for damaged caused while they are using the taxi may lead some operators to the view that their potential liability has increased significantly and encourage them to take insurance with a lower excess than the current standard of $10,000. 
As suggested above, the cost of a complying policy with a $10,000 excess is likely to be in the vicinity of $510.  This cost would be incurred in respect of up to 50% of metropolitan taxis, or up to 2,000 taxis approximately, as well as around 20% of non-metropolitan taxis.  In respect of non-metropolitan taxis, it is likely that a lower average premium would be charged, reflecting the lower accident risk typically posed by this group.  Based on TSC's consultations with insurers, an indicative average premium of $400 for this group is assumed.  The incremental cost of the compulsory third party property insurance requirement would, on this basis be as follows.

Table 5.2: Estimated incremental cost of third party property insurance requirement

	Region
	Number affected
	Average premium
	Incremental cost

	Metropolitan
	2,000
	$510
	$1,020,000

	Non-metropolitan
	200
	$400
	$80,000

	Total
	2,200
	
	$1,100,000


Table 5.2 shows that the expected annual cost of the proposed insurance requirement would be around $1.1 million.  This is equal to $9.1 million in present value terms over 10 years
.  The actual figure could be less than this amount, given that some operators that are currently making payments to taxi clubs or other groups for "quasi-insurance" products would face lower incremental costs than suggested above.  Conversely, if some operators choose policies with lower excess amounts due to concerns over the increased liability consequent on the indemnity provision, as suggested above, the incremental cost impact may be larger than that suggested above.  Thus, for example, if 50% of currently uninsured operators chose a $5,000 excess in preference to the current standard of a $10,000 excess, the total insurance cost would rise by 50% from the above figure, reaching $1.65 million per annum and $13.6 million in present value terms over 10 years.  
Given that the proposed Order will not specify the amount of the insurance excess that can be accepted by operators and that there is necessarily uncertainty as to the range of products that will be offered in the market, Table 5.3, below, sets out three indicative estimates of total insurance cost.  The first is based on all currently uninsured operators taking policies with a $10,000 excess, as per the current market offer.  The second is based on all operators taking policies with a $5,000 excess and a premium level twice the current average premium.  The third represents the upper bound of potential insurance costs and involves all currently uninsured operators taking policies similar to the most common Sydney insurance offer, with a $1,500 excess and a $3,250 premium
.  

Table 5.3 Range of possible insurance costs 
	Excess 
	Estimated premium (Metro) 
	Estimated premium (Non-metro) 
	Annual cost  (incremental)
	Present Value (10 years) 

	$10,000 
	$510 
	$400 
	$1.1 million 
	$9.1 million 

	$5,000 
	$1,020 
	$800
	$2.2 million
	$13.7 million

	$1,500 
	$3,250 
	$1,625/$2,437

	$6.9 million
	$57.4 million


Table 5.3 shows that, in the limiting case in which all affected operators chose a low excess/high premium combination, the incremental cost of insurance could reach $6.9 million per annum, or $57.4 million in present value terms over 10 years.  However, in assessing the cost of the regulatory proposal, the relevant consideration is the minimum cost that an operator faces to reach regulatory compliance, as any additional insurance costs borne by operators are necessarily discretionary in nature, rather than being a specific requirement of the Order.  This is estimated above at $1.1 million per annum and $9.1 million in present value terms over 10 years.  To the extent that operators choose to purchase insurance policies with lower excesses due to concerns regarding additional liability exposure arising from the proposed indemnity requirement, this should be regarded as a voluntary response, rather than an inevitable cost of the regulatory requirement.

Importantly, insurance premium costs can be divided into two parts:

· The proportion of premiums that is paid out to insure the parties to cover accident claims; and

· the proportion of premiums that is retained by insurance companies to meet their costs, including providing a rate of return on their investment.

The first part of the premium cost is clearly a transfer, as it involves the transfer of premium payments from insured parties who do not have accidents in any given year to those parties who have made claims in respect of accidents. By contrast, the second element reflects the true cost of providing the insurance service and so can be considered to be a real cost.

While payout rates can vary widely from time to time and across different types of insurance, figures of 80% to 85% of total premium income could be regarded as broadly typical. This implies that the real economic cost of the proposed compulsory insurance requirement is equal to 15 to 20% of the above figure or between $165,000 and $220,000 per annum.
Using a standard discount rate of 3.5% (as recommended by the VCEC), this is equal to between $1.4 million and $1.8 million in present value terms over 10 years.

Finally, an issue that potentially arises whenever a compulsory insurance requirement is legislated is that the ability to obtain insurance becomes a pre-requisite for competing in the market in question. That is, any operators who are unable to obtain insurance would no longer be able to operate in the taxi industry. This issue may be of particular concern if there are few players in the insurance market and competitive pressure is not strong.   However, as noted above, consultations undertaken by TSC have indicated that a majority of Victorian taxis already have third party property insurance, at a minimum, while the number of players in the market is expected to increase in a context in which a compulsory insurance requirement is adopted and the size of the risk pool consequently increases.

Given this, it is anticipated that the insurance market will be able to expand to provide insurance to currently uninsured operators within a short period and that transitional issues, in terms of compliance with the terms of the proposed order, will be minimal.  However, in the unlikely event that a functional insurance market is not operating immediately prior to the commencement date for the Order, the TSC expects to revise the Order to implement a short delay in the commencement date for this specific provision, provided that operators have at least applied for insurance by the commencement date.  
Impact of operator cost increases

As noted above, it is estimated that the impact of the compulsory third party insurance requirement on a currently uninsured taxi operator in the metropolitan area would be equivalent to an increase in total taxi operating costs of around 0.3%.   This cost increase would be expected to be considered in the context fare determination process undertaken from time to time by the Essential Services Commission - including that currently being finalised (March 2014).    

It should also be noted that the TII reports make clear that the market dynamics of the taxi industry mean that any reduction in returns to operators (whether via the increase in drivers’ share of the farebox or the cost of compulsory insurance) will be reflected in lower willingness to pay for licence assignments.  Thus, to the extent that the cost of the insurance premiums is not reflected in fare adjustments, it would be expected to be passed on to licence holders over time as licence assignments are renegotiated (NB: these assignments currently have a maximum duration of three years).

However, in the short term, the operator will bear the cost of the insurance requirement.  As noted, this cost will be equivalent to an increase of 1.7% in operating costs for an operator who is currently totally uninsured and a smaller increase for those who have some form of insurance in place, such as that offered by taxi clubs.  It is expected that operators will, for the most part, be able to absorb this cost increase without substantial negative consequences.  One potential dynamic in this regard is that the need to absorb these costs may reduce the extent of any price competition in reducing fares below the regulated maxima in the short term.
Dispute resolution

The costs associated with the proposed dispute resolution function are inherently difficult to estimate, given that there have not previously been formal dispute resolution processes in respect of driver agreements in place within the Victorian government.  

Currently, it is anticipated that a dedicated team will be established within the compliance services division of TSC prior to the new regulatory arrangements coming into effect on 30 June 2014.  Initially, this team will focus particularly on proactive compliance related activities and, in particular, on educating operators and drivers regarding the new regulatory requirements and dispute resolution mechanisms, hence helping to maximise compliance in the short to medium term, as well as undertaking compliance monitoring functions.  However, the team will also take responsibility for TSC's dispute resolution functions.

It is anticipated that the volume of disputes coming to TSC will be greatest in the first twelve months  after the implementation of the new regulatory arrangements, as knowledge and acceptance of the new requirements are likely to be less well established at this time.  Judgements will be made regarding the necessary level of resourcing to address ongoing dispute-handling requirements within 6 to 12 months of the implementation of the new arrangements.

However, in the short term, four staff members are expected to be allocated to the team, including three generalists (2 x VPS-4 and 1 x VPS-3 level) and one legal officer (VPS-4).  Table 5.3 sets out the expected costs, using the midpoint of each applicable salary scale and a standard 1.75 multiplier applied to direct salary costs to account for on-costs and corporate overheads.
Table 5.3: Estimated annual cost of compliance function
	Officer
	Salary
	On-cost/overhead allowance
	Total cost

	VPS-4
	$70,693
	$53,020
	$123,713

	VPS-4
	$70,693
	$53,020
	$123,713

	VPS-3
	$59,232
	$44,424
	$103,656

	Legal Officer (VPS-4)
	$70,693
	$53,020
	$123,713

	Total
	
	
	$474,795


Table 5.3 shows that the total cost of the compliance function in relation to driver agreements is expected to be around $0.5 million per annum initially.  However, as noted, there is significant uncertainty as to whether the required level of resourcing in the medium term will be above, at, or below this level.
In addition to these costs, the costs of OSBC's and VCAT's involvement in the dispute resolution process must also be taken into account.  At present, there is no basis on which to estimate the aggregate level of these costs.  However, the following can be noted:

Office of the Small Business Commissioner
The OSBC requires the parties to agree to mediation, which can be followed by an arbitration process subject to the agreement of both parties to be bound by the arbitrator's decision.  These services are provided on a heavily subsidised basis, with user fees varying according to the type of dispute.  A similar dispute resolution service is provided by OSBC in respect of disputes between owner-drivers and haulage contractors in the road freight sector under the authority of the Owner Drivers and Forestry Contractors Act 2005.  These mediations and arbitrations are subject to a fee of $95 per party per day.  It is anticipated that any dispute resolution activities undertaken by OSBC in respect of driver agreements would be subject to a similar fee structure.

Victorian Civil and Administrative Tribunal (VCAT).

VCAT also heavily subsidises the cost of dispute resolution activities undertaken under its auspices.  Given its strong focus on affordable dispute resolution, cost recovery levels in this jurisdiction have historically been less than 15%
.  VCAT charges a range of different fees in respect of the wide range of disputes which it hears under several lists.  The range of fees reflects both widely differing dispute resolution costs across the different VCAT "lists" and different views on the appropriate level of cost recovery.  However, it has a standard "community fee", currently $43.90, which it applies in a wide range of circumstances in which one or both of the parties may have limited resources and the dispute in question is of limited complexity.  As an example, disputes brought under the Competition and Consumers Act 2012 are subject to the following fees:

· If the amount in dispute is less than $500: $43.90; and
· If the amount in dispute is between $500 and $10,000: $129.10.
It is likely that any involvement of VCAT in resolving disputes pursuant to driver agreements would attract fees of broadly this order of magnitude.  However, the actual costs of resolving a dispute can be expected to be substantially larger than these amounts.  That said, data are not available to enable the average cost of resolving a driver agreement related dispute in this forum.
Driver leave entitlements

The leave entitlement that would be created is limited to unpaid leave. Thus, there is no direct cost to the operator of providing this entitlement. Arguably, operators will incur some additional costs in connection with the need to obtain a substitute driver during the periods that their regular driver is on leave. However, as noted above, 86% of drivers responding to the survey conducted for the TII already have access to unpaid leave. This would presumably include a very high proportion of those drivers who fit within the definition of "regular drivers". 

Therefore, it is anticipated that these additional costs would, in practice, be borne by only a small proportion of operators. Moreover, it is likely that the need for operators to have access to casual drivers for various reasons will mean that, in practice, any such transactions costs will be minimal. The existence of informal networks among drivers might also contribute to the minimisation of costs.
Termination

The inclusion of a provision explicitly stating that the agreement may be terminated by notice in writing is not expected to impose any costs on the parties. Rather, as noted above, it is expected to lead to some reduction in transactions costs by creating greater clarity as to the obligations of the parties in this regard.
Bonds

The proposed limit on the amount of the bond that operators can require drivers to pay as a condition of the bailment agreement entails possible costs for operators, in that they may encounter difficulties in obtaining restitution from drivers in respect of costs that they incur in contexts in which the cost incurred exceeds the maximum bond amount of $1,000.  However, this is considered to be an unavoidable problem, given the need to ensure that drivers are not unduly disadvantaged by demands for large bond payments which many may be practically unable to meet.
5.4.
Request for stakeholder comment: variations on specific implied 
conditions

The range of implied conditions proposed under Option 1 are essentially derived from the findings of the TII.  However, there are necessarily different possible specifications of many of these provisions.  Thus, while the form of these provisions set out above is consistent with the TSC's currently preferred view on these matters, stakeholder comment is particularly sought on different options that may be considered preferable.  You are requested to explain any views in this regard by explaining why you believe an alternative specification of the particular implied condition would be preferable.   Key areas in which different options appear to exist are the following:

· The required level of mandatory third party property insurance coverage;

· The definition of "gross fares" used in determining payments to bailee drivers;

· The required qualifications (i.e. number of shifts per week) for eligibility for unpaid annual leave;

· The extent of the record-keeping and reporting requirements established in respect of driver payments; and

· The timeframe for payment of bailment fees.

However, you should highlight any other areas in which you believe an alternative specification should be preferred.

6.
Option 2:  Specification of all significant aspects of the driver 

agreement as implied conditions

6.1.
Description of the option

Option 1, discussed above, specifies only a limited number of aspects of the driver agreement as being "implied conditions", and therefore having compulsory effect in respect of all driver agreements. By contrast, option 2 would involve adopting the view that all significant aspects of the driver agreement should be standardised and, therefore, should be adopted as implied conditions.  Option 2 would also involve publication of the model agreement.
This option would necessarily reduce the extent of potential variation in the terms of driver agreements across the industry.  However, the TII Draft Report notes (at p 269) that a range of stakeholders "indicated varying degrees of support for the mandating of a statewide model bailment agreement".  This option would therefore be consistent with this strand of stakeholder opinion.
The question of what provisions of the driver agreement should be regarded as "significant", and therefore specified as implied conditions under this option, is necessarily subject to differing views.  The content of the current TSC Model Bailment Agreement includes the following matters:

Table 5.1: Matter covered in TSC Model Bailment Agreement
	Part A: Introduction

Check List 

Disputes provisions


	Part C – Taxi bailment agreement terms 

Clause 1. Background

Clause 2. Bailment 

Clause 3. Bailment fees 

Clause 4. Life of agreement.

Clause 5. Control of taxi

Clause 6. Your obligations 

Clause 7. My obligations 

Clause 8. Mutual obligations 

Clause 9. Your statements

Clause 10. My statements

Clause 11. Bond 

Clause 12. Recovery of losses 

Clause 13. Surveillance 

Clause 14. Goods and services tax (GST) 

Clause 15. No other relationship 

Clause 16. Variations and additional terms 

Clause 17. Disputes 

Clause 18. Entire agreement 



	Part B: Schedule

Item 1. Operator details 

Item 2. Driver details 

Item 3. Taxi details

Item 4. Bailment fee

Item 5. Time, place and method of payment of bailment fee 

Item 6. Fees and surcharges

Item 7. Duration of agreement 

Item 8. Network service provider

Item 9. Garage 

Item 10. Bond

Item 11. Time of shift

Item 12. Additional terms
	Part D – Definitions 



	Part E – Attachments 
	Part F – Signing 

	Attachment 1 List of fleet vehicles
	


It would, at least theoretically, be possible to include all of these matters in the Order establishing the implied conditions of all driver agreements. Given that many of the items covered are of an administrative nature, or are for other reasons not amenable to being specified in detail, such an approach would instead simply require these matters to be included as explicit items in any agreement signed between driver and operators.

However, a small number of substantive provisions can be found in the above listings, which are not addressed in the set of implied conditions that are set out in option one, above.   The TSC believes that there are two conditions that are clearly "significant" in nature and would therefore need to be included as implied conditions under this option, in addition to those set out under Option 1.  These are the provisions relating to the payment of the bailment fee, and those relating to the bond to be paid by the driver to the operator. 
Under option two, specific requirements would be established in respect of both of these matters, as follows:

· Payment of bailment fee. A requirement to pay the bailment fee within 24 hours at the end of the shift would be established, together with requirements as to the manner of payment of the fees.

· Bond. The amount of the bond payable by the driver to the operator would be set at a fixed level of $1,000, rather than being subject to a maximum, as under Option 1.  In common with option 1, specific provisions would also be established in relation to the issues of where bond money are to be kept, the circumstances in which operators may deduct amounts from the bonds that they hold and related matters. Option 2 would largely adopt the provisions contained within the current TSC model driver bailment agreement in respect of these issues. However, the model agreement does not currently establish a maximum amount that can be required to the bond by the operator.
Questions for stakeholders
If a model in which all significant elements of the driver agreement were addressed in the implied conditions were to be adopted, are there any matters other than those highlighted above that you believe should be included?

Is the suggested bond amount of $1,000 appropriate?  Alternatively, what other amount would be preferable and why?
As with Option 1, it is anticipated that a revised model driver agreement would also be published under this option.  It would, similarly, provide a convenient template for the parties and checklist on the other matters which should be addressed in the driver agreement, as well as clearly identifying the implied conditions, thus helping to ensure a high level of compliance with these requirements.
6.2.
Expected benefits of the option
It is probable that adopting this option would lead to greater degree of understanding on the part of both drivers and operators that certain provisions are subject to specific regulatory control.  Moreover, a requirement that all driver agreements should address each of the items listed in table 5.1, above, would ensure that all driver agreements were comprehensive in their coverage and thereby reduce both areas of uncertainty and the potential for drivers to be subjected to liabilities of which they were unaware.

In addition, the two additional matters (vis-a-vis Option 1) that would be specified in detail would be expected to give rise to further benefits for taxi drivers. Specifically:

Specified bond amounts

The inclusion of a specified bond amount of $1,000 that the operator can require the driver to pay is intended to protect drivers from demands for unreasonably high bond payments, while also ensuring that operators have access a sufficient bond payment to enable them to obtain reimbursement for damage done by the driver in the specified circumstances. The payment of a bond is intended to protect the operator from incurring losses as a result of the actions of the driver. The determination of the bond amount has been made having regard to current industry practice and the likely size of the losses that an operator could incur due to the fault of the driver. The current TSC model bailment agreement specifies the types of losses that the operator can retrieve by taking money from the bond paid by the driver, as follows:

· failure to pay the bailment fee;

· damage to the taxi or equipment caused by driver misconduct, negligence or other breach of the bailment agreement;

· other losses due to negligence, misconduct will breach of the agreement.

Significantly, the inclusion of the provisions of the current TSC model bailment agreement in relation to the circumstances in which deductions from the bond can be made as implied conditions will provide additional protection to drivers by giving them effect in relation to all driver bailment agreements and will also enable disputes to be dealt with through the dispute resolution mechanisms created by this order.
Payment of the bailment fee

Inclusion of a requirement that the bailment fee be paid within 24 hours and specification of acceptable means of payment would provide protection for operators, ensuring that they receive monies to which they are entitled in a timely and efficient manner.
6.3.
Expected costs of the option

Option 2 would set out specific requirements in respect of two additional implied conditions, as compared with option 1, above. The key cost potentially associated with including these additional elements is that the specification of the size of the bond that can be required by the operator could conceivably reduce the ability of some individuals to obtain work as taxi drivers.
That is, it is possible that some operators would be willing to hire inexperienced drivers, or those who may have a negative history, in terms of accident involvement or other disputes with previous operators, only on the condition that a higher bond payment is made, to reflect the greater risk perceived to be involved. To the extent that this is so, the specification of a maximum allowable bond amount could reduce the degree of access of such individuals to the taxi labour market

It is possible that the proposed requirements in relation to payment of the bailment fee within 24 hours would give rise to additional costs, to the extent that additional transactions are required (i.e. payments occur more frequently than would otherwise be the case).  However, it has not been possible to quantify these possible additional costs.
At the margin, the only other cost identified in respect of this option is that there is necessarily some increase in the complexity of driver agreements associated with the fact that it would be compulsory to include all the matter is currently contained in the TSC model bailment agreement.
7.
Option 3:  Reliance on a revised model bailment agreement

7.1.
Description of the option
Option 3 can be regarded as the minimum intervention option. The TSC's legislative power to specify implied conditions is a discretionary one which is not required to be used in practice. Under this option, the TSC would limit its intervention in the making of agreements between operators and drivers to the publication of a revised version of its current model bailment agreement.  Of note, however, is that the revised legislation already establishes that drivers are required to be paid a minimum of 55% of fare revenue, in addition to the weekend and late-night surcharges. Thus, this provision would continue to have effect, notwithstanding that it was not included as an implied condition.

7.2
Expected benefits of the option

As suggested above, interference in the right to contract freely between private parties is generally considered to give rise to the risk of economic distortions and associated welfare losses. That is, restricting the terms of   contracts that people can agree may prevent them from reaching mutually preferred arrangements in some cases, making both parties (and, potentially, customers) worse off. This option has the benefit of minimising the risk of any such losses arising.
Moreover, the context in which this option must be considered is one in which the TII found that approximately 90% of taxi drivers were already engaged under one of two model bailment agreements (i.e. those published by the VTA and the VTD, respectively). In fact, almost 2/3 of drivers (63%) were found to be engaged under the model bailment agreement published by the VTD. This suggests that the regulator has historically been quite successful in having its view of the appropriate provisions under which drivers should be engaged accepted by the industry. This, in turn, suggests that a revised version of the model bailment agreement currently published by the TSC
 could be prepared to address the matters included as implied conditions under option 1 and that this mechanism would be likely to achieve a relatively high level of acceptance and compliance.
In this context, the TII notes that:
"...regulations require operators to keep a record of the contents of each bailment agreement with each driver to whom the taxi is bailed that is either in writing or evidenced in writing."  (Draft Report, p 277).
This requirement to maintain written records of the content of each bailment agreement will necessarily assist in ensuring the enforceability of the provisions which had been agreed between the parties.

While the existing TSC model bailment agreement does not address extensively a number of issues proposed to be addressed as implied conditions under option 1, it would be anticipated that the adoption of this option would involve the publication of a revised model driver agreement which would address these additional issues. In particular, a revised model bailment agreement would include provisions in respect of third party insurance and dispute resolution that were equivalent to those that would be specified as implied conditions under option 1.

7.3.
Expected costs of the option

Despite the widespread use of existing model bailment agreements, it can be noted that more than one third of taxi drivers are not currently engaged pursuant to the VTD model bailment agreement.  There is necessarily some question as to whether a revised model agreement adopted without the backing of implied conditions being declared under an Order would yield a significantly higher level of take-up of the model agreement than this. In the absence of improved take-up, a very large minority of taxi drivers would continue to be employed under arrangements that differ to greater or lesser degrees from those contained in the model bailment agreement. 

A particular area of concern is that of third party property insurance. As discussed in section 4, the incremental cost of maintaining this insurance is likely to be substantial in the case of operators who currently rely on the "quasi-insurance" arrangements offered by various taxi clubs. There is necessarily some doubt as to the extent to which the inclusion of third-party property insurance requirements in a revised model bailment agreement would change actual practice in the industry in this regard. Consequently, a significant proportion of drivers may continue to be unprotected against claims made by the insurers of parties with whom they have been involved in accidents. 
8.
Conclusion

8.1.
Overview

The proposed order is, in essence, being made in response to recommendations 5.11 and 5.12 of the TII. Recommendation 5.11 stated that a mandatory Driver Agreement should be adopted to replace the current bailment agreement and that this agreement should recognise that the two parties (i.e. operators and drivers) do not have equal bargaining power and should provide for a fairer revenue sharing arrangement for drivers, by establishing a minimum 55% share of a box revenue. Recommendation 5.12 sets out a core range of provisions for inclusion in the Driver Agreement to safeguard adequately the position of drivers.
The TII's focus on the asymmetric bargaining power of the parties, together with the discussion of the problems posed for the taxi industry by the difficulties of recruiting and retaining high-quality drivers indicates that the proposed order has both efficiency and equity objectives.
In light of this, a balanced approach is required on the question of the extent of the interventions that will be made in the contracting relationship between operators and drivers. Too great an intervention could create rigidities that may have significant implications in terms of cost and time, while a too light handed approach would be unlikely to achieve the underlying objectives being sought.

Section 162L, which was recently incorporated into the Transport (Compliance and Miscellaneous) Act 1983, provides the mechanism by which certain provisions can, in effect, be made into compulsory elements of all agreements between drivers and operators. Option 1 addresses all of the issues nominated by the TII in its recommendation 5.12 as being required inclusions in a mandatory driver agreement and also includes a small number of additional matters which subsequent consultation has suggested constitute significant areas of concern and should also be included. If adopted, this option would also be expected to be implemented in conjunction with the publication by the TSC of a revised model driver agreement.
Option 2 differs in adopting a more interventionist approach, in that the proposed Order would require all matters included in the current TSC model bailment agreement to be addressed explicitly in all driver agreements, while also adding a small number of additional specific requirements.
Option 3, by contrast, would represent a light handed approach, relying on the combination of the currently legislated requirement that the driver receive 55% of gross fares and publication by the TSC of an updated model bailment agreement which would include all of the matters that would be nominated as implied conditions under option 1, but would not formally make the adoption of these provisions mandatory.

A significant issue identified in respect of option 3 was that there is currently no explicit definition in the legislation of the term "gross fares" contained in section 162L. This means that there would be room for significant ambiguity and dispute between the parties as to the specific meaning to be accorded to this phrase and, by implication, as to the amounts that drivers should receive in practice.

Moreover, as set out in section 4, the incremental cost of conforming with a compulsory third-party property insurance requirement (as recommended by the TII) will be moderately significant in the case of operators that do not currently have formal insurance arrangements in place, with premiums of more than $500 expected in metropolitan areas even where a large excess is accepted.  This suggests that it is likely that the adoption of option 3's light handed approach would result in the continuation of the circumstances in which a significant proportion of operators chose not to have adequate third-party property insurance and, as a result, that significant numbers of taxi drivers would continue to be pursued for recovery of costs incurred by the insurers of third parties who had been involved in collisions with their taxis.   Moreover, the fact that it is believed that a large proportion of operators are currently uninsured suggests that this would remain a substantial problem.  Given the prominence that was afforded to this issue in the course of the TII enquiry, such an outcome would arguably not be consistent with the achievement of the underlying objectives of adopting the proposed order.

This suggests that the choice to be made is between options  1 and 2. In practice, there is relatively limited difference between these two options, given that a greater level of specification of bond-related matters, together with specification of matters relating to the payment of the bailment fee constitute the only two additional "implied conditions" likely to be adopted under Option 2, while a revised model bailment agreement would be expected to be published in both cases.

8.2.
Multi-criteria analysis
The above analysis of the options considered has, of necessity, been a largely qualitative one.  Given the fact that major elements of the expected benefits and costs of the options cannot be quantified, a Multi-Criteria Analysis has been employed to formally assess the relative merits of each option, as required by the Victorian Guide to Regulation.  The MCA assesses each option against identified criteria, which are derived from the identified objectives of the policy.  The merit of the use of the MCA is that it provides a systematic means of comparing options that cannot be compared in dollar terms and makes explicit the judgements being made about the merits of each option when considered in light of the underlying regulatory objectives.
8.2.1.
Determining the base case

Regulatory impact assessment is, in most cases, conducted on an incremental basis. This generally means that the benefits and costs of the policy options under consideration must be compared with the expected outcomes of a continuation of the current arrangements. This implies that all of the options must be assessed against a base case involving the continued publication of the existing Model Bailment Agreement by the TSC, but with no Order being made to establish implied conditions in driver agreements.

8.2.2.
Assessment criteria.

The objective identified above is to improve equity outcomes for bailee taxi drivers by ensuring them improved minimum employment conditions, while at the same time minimising the risk of economic distortions by minimising the degree of interference in freedom to contract.

Given these objectives, four assessment criteria have been identified, as follows:

Equity outcomes for bailee drivers

This criterion measures the effectiveness of each option in addressing the specific problems identified by the TII as resulting from the underlying market issues of unequal bargaining power and information asymmetry and thus achieving a more equitable outcome for bailee taxi drivers.  
Driver quality 

A likely indirect benefit of adopting implied conditions is that taxi driving will be made somewhat more attractive to drivers and, as a result, higher quality taxi drivers may be attracted to, and retained by, the industry.  This implies benefits in terms of improved quality of taxi services.
Direct cost

This measures the costs - essentially borne by operators - of compliance with the various implied conditions.  These costs can be considered as direct costs, since they derive directly from actions taken to comply with specific provisions.  By contrast, the following criterion is a measure of indirect costs.

Freedom to contract

This criterion measures the extent to which each option is likely to give rise to market rigidities and/or distortions due to its effect in reducing the freedom to contract of bailee drivers and operators.  Such distortions impose efficiency costs on the market and derive indirectly from the requirement to comply with the implied conditions.
Scoring the options

Each option is assessed against each of the criteria against the "base case" of continued publication by the TSC of the current model bailment agreement, updated only to reflect the legislated income distribution requirement of a 55%/45% split of gross revenue in favour of drivers.  Thus, where an option is preferred to the status quo when measured against a given criterion, it receives a positive score and where it is less preferred, it receives a negative score.  Options are scored on a scale of -10 to + 10 on each criterion.

The four criteria include two that are benefit-related (i.e. equity benefits to drivers, driver quality) and two that are cost related (Direct cost, freedom to contract).  The criteria have been weighted so that the total weighting of the benefit criteria and that of the cost criteria have been equalised, as required by the Victorian Guide to Regulation.  Within this framework, the following weightings have been applied:

· Equity benefits are weighted at 0.4, while driver quality benefits are weighted 0.1.  This reflects the fact that achieving better market outcomes for drivers has been identified as the core objective.

· Direct costs are weighted at 0.25 and freedom to contract has been weighted at 0.25.  This reflects the fact that, at least theoretically, the indirect impacts of regulation which constrains freedom to contract can be of similar magnitude to the direct costs imposed by the regulations. 

Criterion 1:  Equity outcomes for bailee drivers

Options 1 and 2 would both significantly improve outcomes for bailee drivers, effectively addressing the problems identified in Section 2.  Option 2 scores slightly lower than Option 2, because it includes two provisions that are less flexible in nature and consequently less favourable to drivers.  Importantly, Option 2 would set a fixed $1,000 bond, while Option 1 would establish this as a maximum bond amount.  Given the potential difficulties faced by drivers in paying significant bond amounts, Option 2 is necessarily less protective of their interests than Option 1 in this regard.  Secondly, a requirement that payments be made to the operator within 24 hours, as included in Option 2 is arguably insufficiently flexible in character and may disadvantage drivers in some circumstances.  Consequently, Option 1 scores + 8 on this criterion and Option 2 scores slightly lower, at + 7.     

Option 3, by contrast, receives a substantially lower score, as it would not involve the adoption of any enforceable, minimum conditions as part of all driver agreements.  However, Option 3 also receives a positive score, since a revised model driver agreement would be able to address explicitly the key problem areas identified in Section 2 and create a degree of presumption in favour of the adoption of its model provisions, thus enhancing drivers' position in negotiations with operators.  Given the fact that the existing model bailment agreement is widely adopted in practice, it could be speculated that a revised model agreement would also achieve significant take-up across the industry, notwithstanding that its model insurance provisions would add significant operator costs.
Therefore, Option 3 scores + 2.

Criterion 2:  Driver quality

Because they address significant current driver concerns, both Options 1 and 2 can also be expected to have positive impacts on driver quality.  As with criterion 1, it is expected that Option 2 would be slightly more effective in this regard, due to it addressing a slightly broader range of concerns.  Neither of these options scores near the maximum score of + 10, given the range of other factors that also affect driver quality.  However, Option 2 is scored at + 5 and Option 1 is scored at + 4.  
Option 3 scores + 1, reflecting the fact that the dynamic cited above would also be expected to have some impact in improving the attractiveness of taxi driving, albeit that it is likely to be a relatively minor one.

Criterion 3: Direct cost

By far the major cost impact of both Options 1 and 2 is that of the cost of obtaining third party property insurance.  Given the preponderant weight of insurance cost in the total cost in relation to both Options 1 and 2, these two options are scored similarly on this criterion.  All options score negatively on this criterion, since cost will be higher than in the base case.  Option 1 scores slightly better than Option 2, with - 4 for Option 1 compared with - 5 for Option 2.  This reflects the fact that Option 2 would specify a small number of additional requirements which would have additional potential costs to operators.  Option 3 is likely to lead to some cost increases being incurred by many operators because, as discussed above, many operators are considered likely to continue to adopt a revised model bailment agreement.  However, Option 3 scores only - 2, reflecting the expected significantly lower level of compliance under this option.
Criterion 4: Freedom to contract

All options score negatively on this criterion, since all involve some level of reduction in the current level of freedom to contract between operators and drivers.  However, in the case of Option 3, this impact derives only from the adoption of more stringent requirements in the model bailment agreement.  Given that the use of this model agreement will continue to be discretionary, the size of this impact is considered to be small and Option 3 scores only - 1. 
By contrast, Options 2 and 3 imply significantly greater constraints on freedom to contract.  That said, with the exception of the insurance requirement, the remaining implied conditions are considered to be relatively light handed in nature and, in many cases, are consistent with common (albeit not universal) current practice in the industry, as discussed above.  Moreover, in relation to the insurance issue, a key impact is expected to be that what appears to be relatively widespread deceptive practices - whereby operators misrepresent their insurance status to drivers - will be addressed effectively.  Given the importance of accurate and adequate information to the efficiency of contracting markets, this means that there will be a positive impact from the adoption of the implied conditions, which must be considered to partly offset the negative impacts on freedom to contract that have been identified.

Given this, Option 1 scores - 4 on this criterion, while Option 2 scores - 5.

Table 8.1, below, summarises the above scoring.
Table 8.1: Summary scoring of options
	Criterion
	Weighting
	Option 1
	Option 2
	Option 3

	Equity for bailee drivers
	0.4
	+8 x .4 = 3.2
	+ 7 x .4 = 2.8
	+2 x .4 = 0.8

	Driver quality
	0.1
	+4 x .1 = 0.4
	+5 x .1 = 0.5
	+1 x .1 = .1

	Direct costs
	0.25
	-4 x .25 = - 1.0
	-5 x .25 = - 1.25
	-2 x .25 = - 0.5

	Freedom to contract
	0.25
	-4 x .25 = - 1.0
	-5 x .25 = - 1.25
	-1 x .25 = - 0.25

	Score
	
	+ 1.6
	+ 0.8
	+ 0.15


Table 8.1 shows that all three options receive positive total scores.  This indicates that all are preferable to the base case of maintaining the currently published TSC Model Bailment Agreement and not making an Order in respect of implied conditions.
The table shows that Option 3 scores lowest with 0.15.  Option 2 scores 0.8, while Option 1 scores highest with 1.6.  Given the scores shown in Table 8.1, it is proposed to proceed with making an Order consistent with Option 1.  The draft Order is attached to this RIS as Appendix 1.
9.
Implementation and enforcement

As discussed above, the requirement that all taxi operators have compulsory third party property insurance coverage constitutes the most important single element of the proposed implied conditions. Given this, and the significant costs of such insurance, consideration has been given to the appropriate means of ensuring and enforcing compliance with these requirements.

The option of requiring operators to demonstrate that they have current third party property insurance in place at the time of vehicle registration renewal was considered and initial discussions were held with VicRoads to assess the feasibility of this approach.  VicRoads advice was that there would be significant set up costs involved in integrating such a requirement into their system, as well as ongoing registration processing cost increases.  In addition, there is doubt as to whether VicRoads would have the legislative authority to deny registration renewal in cases where proof of current insurance was not provided.

Consultation was also undertaken with the New South Wales taxi regulator, given that a similar insurance requirement has existed for some time in that jurisdiction.  The advice provided was that New South Wales relies in a system of random, and sometimes targeted, inspections and audits to ensure compliance with this requirement and that they believe that this has proven to be a workable system.  Consequently it has been decided to adopt a similar approach in Victoria.  The proposed Order requires that taxis carry proof of current third party property insurance in the vehicle at all times while it is operating on the roads.  This will enable TSC inspectors to verify the insurance status of a taxi immediately.

The second means of detection of non-compliance is expected to be notification to TSC by taxi-drivers of situations in which operators have failed to indemnify them against the cost of damage occurring when they have been driving the taxi.  Drivers clearly have significant incentives to notify the TSC in situations in which they are being pursued for accident damage cost by third parties or their insurers.
Addressing non-compliance

Section 135 of the Transport (Compliance and Miscellaneous) Act 1983 (TCMA) sets out the circumstances in which the licensing authority may take disciplinary action against an accredited person (including an operator). Section 135F contains powers of the licensing authority to issue improvement notices in respect of various types of breaches by accredited persons.
Improvement notices must specify the particular breach that is alleged to have occurred, and may specify the action that must be taken to remedy the breach.  A penalty of up to 20 penalty units can be levied for failing to comply with an improvement notice.

In addition, sanctions for non-compliance with the Order establishing implied conditions in driver agreements are set out in Section S162M of the TCMA, which provides for penalties of up to 120 penalty units in the case of a breach by an individual and 600 penalty units in the case of a breach by a corporation.  This is currently equivalent to $17,323.20 and $86,616 respectively.

In addition, the New South Wales regulator has advised that a key compliance mechanism adopted by them is the suspension of the operator's licence where they have been found to be persistently uninsured.  This option is also expected to be adopted as required by the TSC. Section 135A(b) empowers the licensing authority to suspend an operator's accreditation.
In relation to implied conditions other than the third party insurance requirement, the main mechanism by which compliance is expected to be ensured is the establishment of specific dispute resolution mechanisms as one of the implied conditions. That is, the fact that drivers and operators will be able to bring disputes to the TSC, which will be able to issue improvement notices where it is determined that a breach of one or more of the implied conditions has taken place, is expected to provide a significant incentive for compliance with these provisions, particularly as there will be no direct cost to the parties in bringing a dispute to the TSC. 

In addition, the further options of dispute resolution via the Office of the Small Business Commissioner or VCAT will provide additional means of ensuring a high level of compliance occurs in practice. 
It should be noted that these compliance and enforcement mechanisms are applicable to both Options 1 and 2.  However, Option 3 does not involve the adoption of an Order pursuant to the legislative power provided to the TSC and, therefore, no provisions with compulsory effect would be adopted.  Thus, the question of enforcement necessarily does not arise. 

10.
Consultation

The issues in terms of the need to act to protect driver interests in the context of their negotiation of agreements with operators were discussed extensively by the TII, including in its initial issues paper and in both its draft and final reports.  As a result, significant numbers of stakeholder submissions to the inquiry addressed the range of issues involved.

The TII Final Report addresses the views of stakeholders expressed in response to its draft report proposals and provides responses to those views.  In relation to the driver agreement proposals, the TII Final Report notes that the two major areas of concern identified in submissions in response to its draft report were the initially proposed 60/40 fare box revenue split and the question of liability for the payment of insurance excess:
"The most contentious areas were the inquiry’s proposed changes to taxi and hire car licensing and the new Driver Agreement. These recommendations were opposed by around 60 per cent of online responses, with the strongest opposition coming from those with investment interests in the taxi industry. The majority of submissions from industry participants were opposed to the inquiry’s recommendations regarding taxi licensing and, to a slightly lesser extent, the proposed 60/40 ‘split’ of the fare box between drivers and operators."  (Final Report, p 50).
and

In relation to vehicle insurance, the main concerns raised in submissions related to the level of excess a driver should be required to pay.  (Final Report, p 141).

The TII responded to the concerns expressed in relation to the initially proposed 60/40 split of the fare box revenue by revising its initial recommendation to the current 55/45 split. However, in response to the concerns raised in relation to driver payment of the insurance excess, the TII maintained its view that no such excess should be payable, particularly because of the potential for the driver to suffer significant hardship should be operator choose an insurance policy with a very large excess.

Limited further consultation has been conducted during the development of this RIS.  In particular, consultation has been conducted in relation to the TII recommendation that it should be mandatory for all taxi operators to have third party property insurance in place, with certain characteristics. This included discussions with representatives of the Insurance Council of Australia and of a number of individual insurance companies, as well as consultations with officials responsible for taxi regulation in other jurisdictions in which such insurance is currently compulsory. In addition, consultation in relation to the issues faced by taxi drivers in respect of insurance and other issues was undertaken with representatives of the community legal services sector.
The limited time available in which to make the required Order, given that the relevant parts of the Transport Legislation Amendment (Foundation Taxi and Hire Car Reform) Act 2013 will come into operation on 30 June 2014, has prevented a broader pre-RIS consultation being undertaken. However, as noted above, the issues canvassed in this RIS were, for the most part, foreshadowed in the TII’s Final Report, including in its recommendations.

The RIS will be released for a 60 day consultation period, consistent with Victorian government policy on RIS best practice consultation.  This will ensure that all affected stakeholders - notably drivers and operators - will have an adequate opportunity to respond to the proposals made in the RIS.

11.
Statement of compliance with National Competition Policy

The National Competition Policy Agreements set out specific requirements with regard to all new legislation adopted by jurisdictions that are party to the agreements. Clause 5(1) of the Competition Principles Agreement sets out the basic principle that must be applied to both existing legislation, under the legislative review process, and to proposed legislation:

The guiding principle is that legislation (including Acts, enactments, Ordinances or Regulations) should not restrict competition unless it can be demonstrated that:

(a) The benefits of the restriction to the community as a whole outweigh the costs; and

(b) The objectives of the regulation can only be achieved by restricting competition.

Clause 5(5) provides a specific obligation on parties to the agreement with regard to newly proposed legislation:

Each party will require proposals for new legislation that restricts competition to be accompanied by evidence that the restriction is consistent with the principle set out in sub-clause (1).

Accordingly, every regulatory impact statement must include a section providing evidence that the proposed regulatory instrument is consistent with these NCP obligations.  The recently released OECD Competition Assessment Toolkit
 provides a checklist for identifying potentially significant negative impact on competition in the RIA context.  This is based on the following three questions:

· Does the proposed regulation limit the number or range of suppliers?

· Does the proposed regulation limit the ability of suppliers to compete?

· Does the proposed regulation limit the incentives for suppliers to compete vigorously? 

According to the OECD, if all three of these questions can be answered in the negative, it is unlikely that the proposed regulations will have any significant negative impact on competition.

The proposed adoption of implied conditions necessarily imposes some degree of restriction on the freedom to contract of taxi operators and drivers. Arguably, this constitutes some degree of limitation on "the ability of suppliers to compete", since neither drivers nor operators can offer or accept conditions in the driver agreement which are inconsistent with the implied conditions. In addition, to the extent that some operators are unable to obtain compliant third-party property insurance due to their risk profile, they will be forced to leave the industry, thus reducing the number of suppliers.

This would, a priori, appear to constitute a restriction on competition. However, several factors must be weighed in assessing this restriction.

Firstly, the reform programme being implemented in respect of taxi industry regulation, when considered as a whole, is clearly focused on increasing competition within the industry. Thus, any small restriction on competition created by this order should be seen within this larger, pro-competitive context.  This is particularly important in the context of the above point regarding the potential for the compulsory insurance requirement to lead to the exit of a small number of existing operators, since the latter larger program is simply designed to encourage the entry of new operators to the industry over time.
Secondly, the discussion contained in section 2 points out that in situations of highly asymmetric bargaining power, the outcome of market processes can be sub-optimal in nature, as one party can be incapable of adequately safeguarding their own interests. The history of the taxi industry and the observed outcomes in terms of sustained, very low levels of driver remuneration strongly suggest that this is the case at present.  The TII found "...consistent data and evidence indicating that drivers’ current average earnings across a week are between $12 and $14 per hour"  (Draft Report, p 92), which is substantially below the current minimum adult wage of $16.37 per hour
.  
Thirdly, the reports of the TII make it clear that the inquiry believes that there is a strong case on equity grounds for improving the relative position of taxi drivers, both by intervening directly to secure a higher share of industry revenue for them and by providing them with additional protections in the context of agreement.

Fourth, consultation undertaken with the insurance industry indicates that the adoption of the compulsory insurance requirement can be expected to have a procompetitive impact within the taxi insurance market. This is because insurers have historically been reluctant to participate in the taxi market, for a range of reasons relating to the extent of, and difficulty in assessing, insurance risk. In this context, they have stated that a compulsory insurance requirement will encourage insurance companies to engage with the market by ensuring that there is a sufficiently large risk pool which will provide greater assurance of their ability to earn a commercial rate of return.

In sum, while the proposed implied conditions apply a very modest degree of restriction of competition, there are strong reasons to believe that the guiding legislated principle outlined above is met in this case. That is, it is likely that the efficiency benefits will arise from the adoption of implied conditions, since they will serve to mitigate, to some extent, the current substantial inequality in bargaining power between the two groups (i.e. operators and drivers), thus improving the conditions for the operation of efficient markets. In addition, significant equity benefits are also expected to be generated, in that additional workplace protections will be made available to a particularly vulnerable group which, as noted above, has historically earned incomes that fall below the minimum wage applicable to employees. Finally, there are expected to be pro-competitive impacts on a related market (i.e. taxi insurance).
Thus, the TSC believes that the benefits associated with the restriction on competition will significantly outweigh the costs of the restriction and that there is no alternative means of achieving benefits which is less restrictive of competition.  

Appendix 1:  Draft Notice for Publication
NOTICE UNDER SECTION 162L(1) OF THE TRANSPORT (COMPLIANCE AND MISCELLANEOUS) ACT 1983 (VIC.)

Definitions

In this notice:

Act means Transport (Compliance and Miscellaneous Act) 1983 (Vic).
Incident means any event occurring during a Shift in which:

(a)
the Taxi-cab or equipment is damaged, lost or stolen;

(b)
the Taxi-cab is involved in a collision resulting in damage to the Taxi-cab, another vehicle or any other property; or

(c)
a person is injured by the Taxi-cab, while inside the Taxi-cab or while entering or leaving the Taxi-cab.Shift means any period the Driver is allowed to drive the Operator’s Taxi-cab. Each Shift will be a separate use of the Taxi-cab by the Driver.

Taxi-cab means any vehicle that the Driver is permitted to have possession of under the Driver Agreement. 

Unless otherwise indicated, words used in this notice have the meanings given in the Act.

Notice

In accordance with section 162L(1) of the Act, I, Graeme Samuel AC, Chair of the Taxi Services Commission (TSC), specify the following conditions as conditions that will be implied into every driver agreement within the meaning of section 162J of the Act:

1. Parties’ earnings

1.1. For the purposes of section 162L(2) of the Act, ‘gross fares’ means:

 the total amount of all fares accrued on the meter, including any applicable:

a) booking fee;

b) high occupancy fee;

c) late night surcharge; and

d) public holiday surcharge,

but does not include Citylink or Eastlink tolls, any non-cash payment surcharge and any fees charged by Melbourne Airport.    
1.2. The Operator must maintain a record of:

a) all payments made between the Operator and Driver, and; 

b) all Shifts worked by the Driver; 

c) the total amount of gross fares earned during each Shift; and

d) all surcharges applicable during a Shift,

and must provide copies of these records to the Driver at the end of every two week period. 

1.3. The Operator must not charge the Driver any fee or surcharge that would be subtracted from the Driver’s earnings as calculated in accordance with section 162L(2) of the Act.  

2. Maintenance costs

2.1. The Operator must pay all operating and maintenance costs of the Taxi-cab, including but not limited to:

a) fuel;

b) oils;

c) lubricants;

d) repairs; 

e) Taxi-cab livery and equipment; and

f) tyres and other replacement parts for the Taxi-cab.

2.2. The Operator reserves the right to nominate the places of purchase for these items and if the Operator does so, then the Driver will purchase the items at the nominated places unless the purchase is an emergency (for example, the engine’s oil light comes on and the nominated place of purchase is not near).

2.3. Upon presentation by the Driver of tax invoices/receipts for the purchase of any items under this clause within a reasonable time after the purchase of the items, the Operator must reimburse the Driver within 7 days of receiving the tax invoices/receipts from the Driver. 
3. Insurance

3.1. The Operator must maintain one or more policies of insurance providing cover of at least $5,000,000 for each Taxi-cab driven by the Driver against liability in respect of property damage caused by or arising out of the use of the Taxi-cab. 

3.2. The policies must be issued by a corporation authorised under the Insurance Act 1973 (Cth) to carry on an insurance business. 

3.3. The Operator is responsible for and will pay any applicable excess on the policy payable in relation to a claim involving the Operator’s vehicle, except where:

a)  the Driver has been found guilty of an offence in connection with the Incident; or

b) the Driver acknowledges fault for the Incident to the Operator, verbally or in writing,

 in which case the Operator may require the Driver to contribute up to $1,000 towards the cost of the excess.

3.4. At any time during the term of the Driver Agreement, an authorised representative of the TSC may request evidence from the Operator which demonstrates that the Operator has in place a current insurance policy as required under clause 3.1.  The Operator must provide such evidence to the reasonable satisfaction of the authorised representative.

3.5. The Operator must ensure that evidence that the insurance policy or policies are current is carried in the Taxi-cab at all times.  

3.6. The Operator must indemnify the Driver for vehicle damage (including damage to the Taxi-cab) arising out of the use of the Operator’s Taxi-cab, and for costs including legal costs associated with such vehicle damage.  Where the Driver has:

a) been found guilty of an offence in connection with the Incident giving rise to the vehicle damage; or 

b)  acknowledged fault to the Operator verbally or in writing,

the Operator may require the Driver to contribute up to $1,000 towards any costs arising from the vehicle damage.

3.7. If the Operator holds a policy of:

a)  public injury insurance; or

b) personal injury insurance,

for the Driver in relation to the Driver Agreement, the Operator must keep the following records (and must provide these records to the TSC and/or the Driver on request within a reasonable time):

a) whether the Operator agrees to maintain the policy for the duration of the Driver Agreement; and

b) the expiry date of the policy; and

c) either of the following for the policy —

i. the policy information; or

ii. how the policy information can be obtained from the Operator.

3.8. If an Incident occurs while the Driver is in possession of the Taxi-cab, the Driver must:

a) tell the Operator about the Incident as soon as possible (including, where possible, the details of all the people involved, witnesses, injuries suffered and damage to property); and

b) give to the Operator, as soon as possible, copies of any statements the Driver makes to the police or any other person about the Incident and any other documents relating to the Incident (including correspondence and court documents). 

4. Disputes

4.1. For the purpose of this Clause, the term ‘dispute’ means any disagreement or dispute between the Driver and the Operator including a disagreement or dispute concerning the substance or meaning of this Agreement. 

4.2. Where a dispute arises between the Driver and the Operator: 

a) either of the parties may serve a notice (Notice of Dispute) on the other party of the existence of the dispute, and 

b) within seven days of the service of the Notice of Dispute, or such other time as the parties agree, the parties must meet and attempt to resolve the dispute. 
NOTE: If the dispute remains unresolved after the parties have followed the process set out in this clause 4, Part VI, Division 5C, subdivisions 3 and 4 of the Act set out a formal dispute resolution process that is open to the parties.  

5. Driver’s leave entitlements

5.1. Where the Driver has worked regularly for the Operator for 12 months or more, the Driver must be allowed to take a period of up to four weeks of unpaid leave on a pro rata basis. 

5.2. Unpaid leave must be taken on dates agreed between the Driver and Operator.  The Operator must not unreasonably withhold his/her agreement to the dates on which the Driver may take his/her unpaid leave. 

5.3. The Driver will have worked ‘regularly’ for the purpose of clause 5.1 if he or she has worked on average three or more Shifts per week over a twelve month period.

6. Termination

6.1. Either party may end the Driver Agreement for any reason by giving two weeks written notice of their intention to end the Driver Agreement to the other party.  

6.2. Either party may end the Driver Agreement at any time, by written notice, if the other party has breached a term of this Agreement.  

6.3. If either party ends this Agreement under this clause, then the Driver must return the Taxi-cab to the place nominated by the Operator within 7 days of the Agreement ending.

7. Bond

7.1. The Operator may require the Driver to pay a bond to the Operator before the Driver’s first shift.  The bond must not be an amount greater than $1000. 

7.2. The Operator may collect the bond in incremental amounts by requiring the Driver to pay a portion towards the bond every Shift.  The amount to be paid per Shift shall be agreed in writing between the parties. 

7.3. If the Driver pays the Operator a bond, the Operator must give the Driver a receipt and promptly deposit the bond into an interest-bearing account.

7.4. Providing that the Operator can provide reasonable evidence of the loss, the Operator may only deduct money from the bond if:

a) the Driver fails to pay the Operator the Operator’s share of the gross fares in accordance with section 162L(2) of the Act;

b) the taxi or any item of equipment is damaged due to the Driver’s misconduct, negligence or other breach of this Agreement;  

c) the Driver has been found guilty of an offence in connection with an Incident and fails to contribute to the excess payable following a claim on the Operator’s insurance policy as required under clause 3.3;
d) the Operator is entitled to recover a loss because the Driver:
i. breaches this Agreement;

ii. is negligent; or

iii. engages in any misconduct in the course of providing taxi services.

7.5. The Operator must not take money from the bond if the damage is caused by a criminal act of another person.

7.6. The Operator must not deduct an amount from the bond greater than the amount required to make good the Operator’s loss. If the Operator later recovers some or all of that loss from another person, the Operator must deposit the recovered funds into the interest-bearing bond trust account.

7.7. If the Operator wishes to claim money from the bond, the operator must notify the Driver in writing.  The notice must:

a) state the amount the Operator intends to take;

b) describe the loss; and

c) include evidence of the Operator’s loss.

7.8. If the Driver objects to the Operator making a claim on the bond, the Driver must notify the Operator in writing within 14 days of receiving the Operator’s notice. If the parties cannot then reach an agreement about the Operator’s claim on the bond, the parties must try to resolve the dispute in accordance with clause 4. 

7.9. Once agreement has been reached about the Operator’s claim on the bond, the Operator must pay for the relevant loss using the money in the bond trust account. The Driver must then give the Operator the money to return the bond to the required level by mutual arrangement.

7.10. On termination of this Agreement, the Operator must refund to the Driver the balance remaining in the bond trust account together with any interest earned on the Driver’s bond.
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� For detail on the inquiry, including copies of its draft and final reports to the government, see: � HYPERLINK "http://www.taxiindustryinquiry.vic.gov.au/" �http://www.taxiindustryinquiry.vic.gov.au/�


� No reference is made to service standards in the proposed Order, contrary to the TII recommendation, as these standards are already established in legislation and regulation.


� For detail on the inquiry, including copies of its draft and final reports to the government, see: � HYPERLINK "http://www.taxiindustryinquiry.vic.gov.au/" �http://www.taxiindustryinquiry.vic.gov.au/�


� Hon. Rob Hulls MP, Minister for Industrial Relations.  Legislative Assembly, 21 April 2005.


� Note that Western Australia also has similar legislative requirements in place, while the Federal government adopted the Road Safety Remuneration Act 2012, which incorporates similar provisions at the national level.


� The  current edition of this agreement is available here: � HYPERLINK "http://www.taxi.vic.gov.au/__data/assets/pdf_file/0013/31423/TSC-F020-Model-taxi-bailment-agreement.pdf" �http://www.taxi.vic.gov.au/__data/assets/pdf_file/0013/31423/TSC-F020-Model-taxi-bailment-agreement.pdf�


� TII Draft Report, P 277. Based on audited data supplied by the VTD.  Conversely, the inquiry noted that the Essential Services Commission (ESC) had advised it of the widespread use of verbal agreements between operators and drivers.


� That is, an insurance policy which provides cover in respect of damage done to the property of other parties as a result of the operation of the taxi.  Note that compulsory Transport Accident Commission (TAC) insurance already provides cover in respect of injuries and fatalities arising from the use of the taxi.


� The dispute resolution roles of the OSBC and VCAT have already been legislated.  The role of the TSC is to be established via the Transport Legislation Amendment (Further Taxi Reform and Other Matters) Bill 2014, which is currently before the Parliament.


� This section would be repealed, in order to give effect to the proposed definition of gross fares.


� The  TII reports do not provide information on the proportion of revenue that is derived from the surcharges. Consequently, it is not possible to estimate with any precision to what extent the redistribution of these surcharges would reduce the increase in driver remuneration that would otherwise derive from the move to a minimum 55% farebox revenue split.


� Section 24(7) of the Transport Legislation Amendment (Foundation Taxi and Hire Car Reforms) Act 2013 changes the definition of these surcharges to one adopted by the ESC in the course of the fare determination.  Hence, the future nature and extent, if any, of these surcharges is under the control of the ESC.


� See, for example, the 2005 taxi fare review undertaken by the Essential Services Commission.


� See TII Draft Report, pp 281-2.


� That is, the case law appears to suggest that, in certain circumstances in which the use of the taxi by the driver may be inconsistent with his authorisation as an agent of the operator, liability may rest with the driver in the first instance, rather than with the operator.


� This  compared with estimates of the accident rate among private vehicles of around 16 to 17% and would appear plausible, given the substantially higher average distance covered by taxis, vis-a-vis private cars.


� It is probable that the higher amounts found in some commercial motor insurance policies reflect the greater potential for some commercial vehicles - notably heavy vehicles - to inflict more substantial levels of property damage than would be likely in the case of a taxi.


� For further information on the operations of the OSBC, see:www.vsbc.vic.gov.au.


� A base premium of $400 is understood to apply, with additional charges being levied at a minimum in respect of broker's fee, stamp duty and GST.


�However, wide variations were reported, with individual operator costs ranging from $150-$3,900.  The survey had a response rate of 25%.


� In each case, the cited combination of premium and excess refers to a policy providing at least $5 million cover and issued by an insurer regulated under the relevant Commonwealth legislation, as per the requirements of the proposed order.


� CPI index ratios Sept 2008 = 92.9, Sept 2013 = 104.8.  Thus 104.8/92.9 = 1.13.


� Based on the VCEC's recommended 3.5% discount rate.


� In the metropolitan area.  Premiums of $2,437.50 and $1,625 are assumed in regional cities and in towns respectively, in line with insurance industry advice.


� Based on insurance company advice that premiums in regional cities would average around 75% of the Melbourne premium and those in smaller towns would average around 50% of the Melbourne premium.


� See: Regulatory Impact Statement: VCAT (Fees) Regulations 2012.  Available at www.vcec.vic.gov.au


� See: � HYPERLINK "http://www.taxi.vic.gov.au/drivers/taxi-drivers/driver-rights-and-responsibilities/model-bailment-agreement" �http://www.taxi.vic.gov.au/drivers/taxi-drivers/driver-rights-and-responsibilities/model-bailment-agreement�


� Clause 5, Competition Principles Agreement, 11 April 1995 accessed at � HYPERLINK "http://www.ncc.gov.au/pdf/PIAg-001.pdf" �www.ncc.gov.au/pdf/PIAg-001.pdf� 


� See Integrating Competition Assessment into Regulatory Impact Analysis.  OECD, Paris, 2007.  (DAF/COMP(2007)8).  


� http://www.fairwork.gov.au/pay/national-minimum-wage/pages/default.aspx
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