OFFICIAL

OFFICIAL

OFFICIAL

[image: ]OFFICIAL
Office of Racing
Victorian Racing Tribunal
M: +61 427 371 858
E: registry@vrt.vic.gov.au




OFFICIAL

OFFICIAL

 
	[image: State Gov Logo CMYK]
		[image: State Gov Logo CMYK]
30 April 2025

DECISION
HARNESS RACING VICTORIA
and
ROSS PAYNE


Date of Hearing:		4 March 2025 and 3 April 2025

Date of Decision:		3 April 2025

Panel:	Magistrate Peter Reardon (Deputy Chairperson), Mr Des Gleeson and Ms Danielle Hikri.

[bookmark: _Hlk16238640]Appearances: 	Mr Adrian Crowther appeared on behalf of the Stewards.
	Mr Ross Payne represented himself.
	Dr Virginia Brosnan appeared as a witness.
Mr John McGillivray appeared as a witness.
	
Charge:	Australian Harness Racing Rule (“AHRR”) 163(1)(a)(iii) states: 
(1) A driver shall not – 
(a) cause or contribute to any
(iii) interference.
	
Particulars of charge:	Stewards also inquired into the reasons for Olivia Rose breaking near the 1300 metres. After hearing evidence from drivers Ross Payne (Lotakevi) and Blake Pace (Olivia Rose) and viewing the race vision Mr Payne pleaded guilty to a charge pursuant to AHRR 163(1)(a)(iii) for causing interference, the particulars being that after restraining back away from Metro Memory he then allowed his drive to shift in when not clear of the front legs of Olivia Rose resulting in his inside sulky wheel making contact with the off foreleg of Olivia Rose, checking that runner which then broke. In determining penalty Stewards took into consideration Mr Payne’s guilty plea and record under interference related matters, the circumstances of this incident and HRV Minimum Penalty guidelines. A two week suspension was imposed.

Plea: 				Not Guilty 


DECISION

1. Mr Ross Payne, a harness racing driver, has appealed the decision of the Stewards to charge him pursuant to Australian Harness Racing Rule (“AHRR”) 163(1)(a)(iii) regarding Race 1 at Geelong on 24 January 2025.

2. Before the Stewards, Mr Payne pleaded guilty to the charge of causing interference by allowing his drive, Lotakevi, to shift in when not clear of the front legs of Olivia Rose.

3. In determining the penalty, the Stewards took into account Mr Payne’s guilty plea, his good record concerning interference related matters, the circumstances of this incident and the Harness Racing Victoria (“HRV”) minimum penalty guidelines. The Stewards imposed a two week suspension.

4. On 28 January 2025, Mr Payne lodged an appeal against the penalty and sought a stay of the suspension. A stay of the suspension was granted.

5. In the grounds of appeal, Mr Payne stated that Lotakevi was hanging in badly during the race because the horse had a quarter crack injury and it was not detected in the pre-race veterinary inspection. The only inspection that took place was a heart check. The horse was racing sore, which affected his driving during the race.

6. It was unclear from the appeal form whether Mr Payne was intending to plead Guilty or Not Guilty to the charge before this Tribunal. Mr Payne in the appeal form indicated that he was appealing the decision to impose any penalty.

7. At the hearing before the Tribunal held on 4 March 2025, Mr Payne pleaded Not Guilty to the charge and the Tribunal commenced the hearing. It was ultimately adjourned part-heard to today, 3 April 2025.

8. Mr Payne was driving Lotakevi and Mr Blake Pace was the driver of Olivia Rose. Lotakevi is a 13 year old gelding with well over 200 starts. Due to his age and number of starts, Lotakevi was subject to pre- and post-race mandatory veterinary inspections. Lotakevi was given the all clear by the veterinarian, Dr Virginia Brosnan. The race was run over 1600 metres, with Lotakevi finishing towards the rear.
9. The Stewards conducted an Inquiry after the race and both Mr Payne and Mr Pace were called to give evidence as well as Mr Grant Adams, the Deputy Chief Steward.

10. The Stewards viewed the footage of the race from all relevant angles. They allege that interference was caused around the first turn, approximately 300 metres from the commencement of the race, with approximately 1,300 metres to the finish line. 

11. The Stewards allege that, whilst racing around the first turn, Mr Payne had permitted his horse to shift in when not clear of the extended front legs of Mr Pace’s horse, resulting in his inside sulky wheel making contact with the off foreleg of Olivia Rose, causing it to be checked, breaking its gait and losing ground. 

12. At the Inquiry, Mr Adams stated that, while rounding the first turn, Mr Payne was caught in a three wide position and was looking to ease his runner to a position in the running line and was racing outside of Metro Memory. As the field progressed around the turn, Mr Payne commenced to shift Lotakevi down the track. However, Olivia Rose had already gained speed from behind Lotakevi and was endeavouring to come through on Lotakevi’s inside. Olivia Rose’s run was interrupted by Lotakevi shifting inwards and slightly brushing the off foreleg of Olivia Rose with its sulky, thereby causing interference to it. This ultimately caused Olivia Rose to break its gait, lose significant ground and thereby lose any chance to win the race. 

13. At the Inquiry, Mr Payne did not deny that allegation, but claimed that from the beginning of the race Lotakevi was hanging in badly and that Lotakevi had a bad quarter crack. He claimed that the horse was sore and had not raced for three weeks because it was sore. 

14. At the time of the incident, he pulled Lotakevi’s head outwards because it was hanging in. He stated that he would like the veterinarian to inspect the horse. He admitted that he did not inform the Stewards before the race of the horse’s soreness, as required by the Rules.

15. Mr Payne was informed that the horse was on a compulsory veterinary check list because it was aged 13 years and had well over 200 starts. The horse had been examined by the course veterinary surgeon, Dr Brosnan, both pre- and post-race. No abnormalities were detected, and the horse was cleared to race. The horse was also cleared post-race.

16. The Stewards then charged Mr Payne with the offence, and he pleaded guilty to the charge. After the inquiry, but before the Stewards handed down the penalty, the Stewards assessed the offence as mid-range and for a first turn incident and stated that the penalty starting point was a four week suspension. 

17. However, because Mr Payne had pleaded guilty, he was entitled to a discount penalty. His last offence for breaching this Rule was 572 drives previously on 8 October 2021 and prior to that in January 2020. 

18. Mr Payne submitted that he had a couple of first turn breaches when a seven day suspension was imposed. The Stewards rejected that submission and, after taking into account the guidelines, his guilty plea and good record, they suspended Mr Payne’s licence for 14 days.

19. After the inquiry, Mr Payne spoke to the horse’s trainer, Mr John McGillivray, who said that the horse was inspected by Dr Brosnan pre-race, but she only checked the horse’s heart rate and did not carry out an inspection of its legs or observe it trotting around.

20. Mr Payne requested Mr McGillivray inform the Stewards of this and he did so. The Stewards re-opened the inquiry and called Mr McGillivray to give evidence.

21. At the Inquiry, Mr McGillivray was informed of Dr Brosnan’s finding that there were no abnormalities apparent pre-race. Mr McGillivray said that he had no concerns regarding the horse’s condition. He stated that the horse had a quarter crack, and had been treated with Equilox. He also said that the horse had not run for three weeks, but he had no concerns at all about the condition of the horse for this race.  

22. At the hearing on 4 March 2025 before this Tribunal, Mr Payne changed his plea to Not Guilty. The Tribunal cautioned Mr Payne that he was entitled to change his plea. However, that if after the case was heard and he was found guilty of the charge, he would no longer be eligible for a discount in relation to penalty. Mr Payne understood the caution and indicated that he would be maintaining a Not Guilty plea to the charge.

23. It should be stated that, as in all cases, the Stewards bear the onus of proof and must prove their case to the level of comfortable satisfaction. Mr Payne bears no onus of proof at any stage of the proceedings. Also, because Mr Payne was unrepresented at the Stewards inquiry, his plea of Guilty will not be used against him in these proceedings. 

24. At the hearing on 4 March 2025, the Stewards relied upon the video footage that was from a variety of angles. The transcript of the Inquiry was tendered and that included evidence from Mr Adams, as well as the evidence of Mr Payne and Mr McGillivray. The Veterinary Inquiry and Incident Report was also tendered.

25. The Stewards evidence before this Tribunal was the same as that at the Inquiry. The Stewards submit that Lotakevi commenced to hang in as it approached the first turn and was directed inwards by Mr Payne. When he straightened the horse’s head after the incident, the horse was no longer hanging in and appeared to race appropriately thereafter without any apparent problem, as was apparent from the video footage. 

26. The Stewards submitted that, after Metro Memory came through on Lotakevi’s inside, Mr Payne seemed simply unaware that Olivia Rose was also attempting to also come through on his inside. Mr Payne directed Lotakevi to move from three out to two out when not clear of Olivia Rose and caused interference to it by coming into contact with her right foreleg with his sulky causing Olivia Rose to break and lose its gait and momentum.

27. Mr Payne agreed that Olivia Rose may have been slightly interfered with, but the interference was out of his control because Lotakevi had a quarter crack and was sore. He also claimed that Dr Brosnan did not carry out a proper inspection of Lotakevi pre-race. He said it was obvious Lotakevi had an injury and after the Inquiry he spoke to the trainer, Mr McGillivray, who told him that Dr Borsnan had only checked the heart of the horse and had not inspected the horse’s legs or checked how the horse was moving. 

28. Mr Payne further stated that the horse’s leg was painted a different colour, which demonstrated that the horse had an injury. He conceded that he should have told the Stewards pre-race, but he assumed that the horse was passed fit to race by Dr Brosnan after he had carried out a proper inspection. 

29. He disagreed with the Stewards submission that after the incident the horse raced truly as he initially raced the horse wide. When entering the turn for the straight, he raced the horse on the inside because it was hanging in and he did not want to cause any interference. In hindsight, he said that he should have pulled the horse up after the incident. 

30. At this point, the Tribunal hearing was adjourned to 3 April 2025 because Mr Payne requested that Dr Brosnan and Mr McGillivray be called as witnesses.

31. Today, Dr Brosnan gave evidence before us. She outlined her qualifications and experience. She has been a qualified veterinary surgeon in the industry for over 20 years. Lotakevi was examined prior to the race by her because of its age and the number of races in which it had been engaged.

32. Dr Brosnan’s memory of the examination is not crystal clear, but her evidence was that she routinely is required to examine a horse pre-race and would always examine the hear and legs, as well as observing it trot around. She would watch the race to see if any horse had any abnormalities and carry out post-race inspections. She did that in the present case and no abnormalities were detected. The horse was fit to race and was fine post-race. She completed the Veterinary Incident and Inquiry Report form and signed it.
33. Dr Brosnan is a highly qualified veterinary surgeon and there is no reason to doubt that she would have deviated from her normal routine. She believed that Mr McGillivray was present for both examinations and was particularly pleased with the post-race examination, which show no abnormalities. It displayed that Lotakevi was in good condition and would be able to race again.

34. Dr Brosnan was not aware of any quarter crack injury, as it was not brought to her attention by Mr McGillivray. She did not examine the horse for a quarter crack. She said that any examination of a quarter crack could not take place, because such an examination would require removing the horse’s coverings and she did not have the equipment on course to do so. Dr Brosnan said that if she had concerns about such an injury, she would have alerted the Stewards to it and recommended that the horse not run. 

35. Mr McGillivray was called as a witness and gave evidence. He agreed that he told Mr Payne that Dr Brosnan had only examined the horse’s heart and not its legs, nor observed it trot around. He stated that he was there for the examination. 

36. He was also there for the post-race examination and was pleased with the result. He stated that the horse was in good condition pre-race and the lead up to the race. He further stated that he would not have started the horse if it was not fit to start. After the race the horse was also in good condition and was an emergency for a race in two days later at Cranbourne. It did not get a start in that race, and it did not race the following week. He later discovered that the horse had a neck injury, but that was some time afterwards and the horse had been racing since 24 January 2025.

37. Although there is conflict about the examination or the type of examination carried out on the horse pre-race, the horse appeared fit to race. The conflict is difficult to resolve, but Dr Brosnan gave good evidence about her routine, and it is difficult not to reach a conclusion that such a highly qualified and experienced veterinarian would not have carried out a thorough examination.

38. In any event, the Tribunal is comfortably satisfied that the horse was fit to race, and that the interference was caused by Mr Payne’s driving and was not due to the condition of the horse. The appeal in relation to liability is dismissed.

PENALTY

39. The Stewards submitted that as Mr Payne had changed his plea, he lost the benefit of a discount in relation to the penalty which he had received at the Stewards Inquiry. The other factors in relation to penalty still apply and his licence should be suspended for 21 days.

40. Mr Payne made no submissions on penalty, but simply stated that the interference was not his fault and that Mr McGillivray’s evidence concerning the inspection should be preferred to that of Dr Brosnan.

41. The Tribunal, having found Mr Payne guilty of the offence and having cautioned him prior to the commencement of the hearing, the Tribunal agrees with the penalty submissions of the Stewards.

42. The appeal in relation to penalty is upheld, in that the penalty is increased to a 21 day suspension to commence at 11.59pm on 5 April 2025.


Kathleen Scully
Assistant Registrar, Victorian Racing Tribunal
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